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Court of Appeals of the District of Columbia 


No. 4782 

Lewis E. Smoot, Appellant, 
vs. 

Consolidation Coal Company, a Corporation. 


a 


Supreme Court of the District of Columbia. 


At Law. No. 68487. 


Lewis E. Smoot, Plaintiff, 
vs. 

Consolidation Coal Company, a Corporation, Defendant. 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Declaration. 


Filed February 6, 1924. 

In the Supreme Court of the District of Columbia. 

At Law. No. 68487. 


Lewis E. Smoot, Plaintiff, 
vs. 

Consolidation Coal Company, a Corporation, Defendant. 

The plaintiff, Lewis E. Smoot, sues the defendant, Con¬ 
solidation Coal Company, a corporation organized under 
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L. E. SMOOT VS. CONSOLIDATION COAL CO. 


the laws of the State of Maryland, for money payable by 
defendant to plaintiff, for that heretofore, to wit, on and 
prior to the 23rd day of January, 1912, the plaintiff was 
engaged in the sand and gravel business and, as necessary 
to the conduct thereof, occupied certain land and wharf, 
and owned and operated a certain plant consisting of fixed 
and movable machinery, tools, implements and appliances 
for loading and unloading, screening and washing, deposit¬ 
ing and storing, and holding for sale, sand and gravel, said 
plant being located at, to wit, the foot of Twenty-sixth 
Street, West, in the City of Washington, District of Co¬ 
lumbia, together with the wharf on the Potomac River adja¬ 
cent thereto. And the defendant was possessed of and 
used and occupied a certain parcel of land lying between 
Thirtieth Street and the Potomac River and the Chesa¬ 
peake & Ohio Canal, in the District of Columbia, and was 
also possessed of and used a certain wharf appurtenant 
thereto on the Potomac River, and was engaged in conduct¬ 
ing thereon the business of storing, loading and unloading, 
and shipping coal, by railroad, and by canal-boats and 
other vessels, in the said canal and River; and while 
2 plaintiff and defendant were so engaged, the said 
defendant requested the plaintiff to come to the site 
of defendant’s said coal handling business and to conduct 
plaintiff’s business thereon and also to undertake the work 
of handling defendant's coal thereon; and in consideration 
that plaintiff would so do, said defendant, by certain agree¬ 
ments in writing, under seal, and dated January 23, 1912, 
and now shown to the Court here, covenanted and agreed 
with the plaintiff, among other things, to let and demise and 
did let and demise to the plaintiff a certain part of the land 
possessed, occupied and used by defendant, and the said 
wharf possessed and used by it, for the term of ten years 
from the twenty-third day of January, 1912, at and for a 
certain rental, to wit, $1,300 per annum, to be paid by the 
plaintiff to the defendant, in equal semi-annual installments 
in advance, but with the right reserved, in the said defend¬ 
ant, at any time after the expiration of the first year of 
the term thereby demised, to determine and put an end to 
said term thereby demised, in the event of the termination 
of its own right of possession by title paramount, or in the 
event of an increase of the rent payable by it to an amount 
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which the plaintiff might be unwilling to pay; and upon 
giving six months’ notice of its intention so to do and also 
reserving to the defendant# the right, in pursuance of its 
declared purpose to that effect, to continue the prosecution 
of its business of the storage and transshipment of coal 
upon and from the premises demised to plaintiff, which 
coal the plaintiff undertook and agreed to handle for the 
defendant, during the continuance of the term demised by 
said lease. 

3 And said defendant further covenanted and agreed 

with plaintiff, that it would construct, for the use 
of the plaintiff, a double-track railroad siding, on grade 
and connect the same with the tracks of the Baltimore & 


Ohio Railroad Company on said Thirtieth Street, in aid 
of said coal handling, but that the plaintiff should have 
free use of the same for his own business, and the plaintiff 
undertook and agreed that he should provide a plant con¬ 
sisting of machinery and other works on the demised prem¬ 
ises, sufficient to handle six hundred tons of coal per day, 
for defendant, for which coal handling the defendant under¬ 
took and agreed to pay the plaintiff a certain reward, per 
ton, for all coal handled by plaintiff for defendant. 

And said defendant further covenanted and agreed with 
plaintiff that, upon the termination of the tenancy, by the 
expiration of the ten year term demised by said lease, or 
bv its sooner determination thereof bv the defendant, the 
defendant would purchase from plaintiff the Plaintiff’s said 
plant and any additions thereto, including all machinery, 
fixed or movable, tools, implements or appliances consti¬ 
tuting any part of the plant of the plaintiff at or upon the 
demised premises, except floating appliances, and would 
pay to plaintiff, therefor, the actual original cost thereof, 
less a reasonable depreciation based upon the actual con¬ 
dition of the property taken over, at the time of estimation 
and upon payment of said sum all the title and interest of 
the plaintiff in the said property and all additions thereto 
should forthwith vest in the said defendant. 


And plaintiff says that he entered said premises under 
said agreement, constructed a plant upon said premises and 
removed his business from the foot of Twenty-sixth 
4 Street to the premises so leased to him by defendant, 
paid the stipulated rent and in all things fulfilled his 
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obligations under said agreements with the defendant, con¬ 
tinuously, and up to the termination of said lease and of 
his agreement with defendant, by the limitations of time 
therein expressed, on to wit, January 22, 1922, when plain¬ 
tiff surrendered the said premises and all said plant con¬ 
structed by plaintiff and the additions thereto, and all 
machinery, fixed or movable, tools, implements and appli¬ 
ances of the plaintiff at or upon the demised premises, ex¬ 
cept floating appliances, and the defendant took possession 
thereof. 

And plaintiff further says that the actual original cost 
thereof, less the reasonable depreciation based upon the 
actual condition of said property, was ascertained, in the 
manner provided by agreement between plaintiff and de¬ 
fendant, to be the sum of $21,223.63, but plaintiff says that 
said defendant, disregarding its said covenant, did not and 
would not pay to plaintiff the said sum of $21,223.63, but 
only paid to plaintiff a part thereof, to wit, the sum of 
$11,010.84, to the damage of the plaintiff, in the sum of 
$10,212.79, wherefore the plaintiff brings this suit. 

And the plaintiff claims the sum of $10,212.79, with inter¬ 
est thereon from the 12th day of April, 1922, besides the 
costs of this suit. 

2. The plaintiff, Lewis E. Smoot, sues the defendant, Con¬ 
solidation Coal Company, a body corporate, organized un¬ 
der the — State of Maryland, for other money payable by 
the defendant to the plaintiff, for that heretofore, on, to wit, 
the twenty-third day of January, 1912, the defendant, by 
its agreements under seal, now shown to the Court here, 
covenanted and agreed with the plaintiff that, at the expira¬ 
tion of the term demised to the plaintiff, by the de- 
5 fendant, of a certain parcel of land and wharf, 
whereof the defendant was possessed, the defend¬ 
ant would purchase from the plaintiff all tlie certain plant 
and additions thereto, consisting of buildings, grading, pav¬ 
ing, walls and other structures, machinery, fixed and mov¬ 
able, tools, implements and appliances, constituting any 
part of the plant of the plaintiff at or upon the said de¬ 
mised premises, except floating appliances and would pay 
to the plaintiff the actual original cost thereof, less a rea¬ 
sonable depreciation based upon the actual condition of the 
property at the time of estimation. And the plaintiff says 
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that the term of said tenancy expired on the twenty-second 
day of January, 1922, and the plaintiff surrendered pos¬ 
session of the demised premises to the defendant, together 
with all the said hereinbefore-described plant, including 
machinery, fixed and movable, tools, implements and ap¬ 
pliances, constituting any part of the plant of plaintiff, 
except floating appliances at or upon the said demised prem¬ 
ises, which defendant accepted. And plaintiff says that 
the actual original cost of the said described plant, less the 
reasonable depreciation thereof, based upon the actual 
condition of said property was ascertained in the manner 
agreed upon by plaintiff and defendant, to be the sum of 
$21,223.63; but the plaintiff says that the defendant, dis¬ 
regarding its said covenant with the plaintiff, did not and 
would not pay to the plaintiff the said sum of $21,223.63, 
but only paid to plaintiff a part thereof, to wit, the sum 
of $11,010.84, to tlie damage of the plaintiff in the sum of 
$10,212.79, wherefore the plaintiff brings this suit. 

And the plaintiff claims the sum of $10,212.79 from the 
defendant, with interest thereon from the 12th day 
6 of April, 1922, besides the costs of this suit. 

WM. 0.. JOIIXSOX, 
Attorney for Plaint iff . 


Pleas. 

Filed March 10, 1924. 

******* 


Xow comes here the defendant, Consolidation Coal Com¬ 
pany, a corporation, by Conrad II. Svme, its attorney, and 
craves oyer of the certain agreements in writing under seal 
and dated January 23, 1912, in the plaintiff’s declaration 
mentioned, and said agreements are read to it in these 
words: 

“This agreement, made this 23rd day of January, 1912, 
by and between The Consolidation Coal Company, a cor¬ 
poration organized under the laws of the State of Mary¬ 
land, hereinafter styled the ‘Coal Company’ and Lewis K. 
Smoot, of the City of Washington, District of Columbia, 

hereinafter stvled the ‘Contractor,’ witnesseth: 

• / 
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“Whereas the parties hereto have contemporaneously 
herewith and in consideration hereof entered into a lease 
for ten years of a certain wharf property in that part of 
the City of Washington, formerly called Georgetown, now 
in the possession of the Coal Company, as shown on the 
map or plat hereto annexed, and wherein the Coal Com¬ 
pany is the lessor and the Contractor is the lessee, hut with 
the privilege in either party sooner to determine the same 
as by said lease appears. 

“And whereas it is the purpose of the Coal Company 
to continue the storage and trans-shipment of coal upon 
and from the said demised promises and the Contrac- 
7 tor has agreed to handle said coal for the Coal Com¬ 
pany; 

“Now, therefore this agreement further witnesseth: 

“1. That the Coal Company in consideration of five hun¬ 
dred dollars to it paid by the Contractor, hereby sells, as¬ 
signs and transfers to the Contractor the existing plant, 
buildings, improvements, structures, fixtures, machinery, 
tools, engines, implements, appliances and all other prop¬ 
erty, either fixtures or movable in or upon the said demised 
land and premises, except coal, and the books, papers and 
office furniture in the offices of said Coal Company. And 
within forty days after being put in possession of the said 
demised premises, the Contractor will, at his own cost and 
expense remove all existing buildings or other structures 
and grade the said land in condition to have constructed 
thereon the railroad tracks as hereinafter provided. 

“The said Coal Company will, at its own cost, construct 
or cause to be constructed for the use of the Contractor in 
the places as shown on the plan hereto attached, a double 
track railroad siding on grade, of standard gauge and con¬ 
nect the same by proper switches with the tracks of the 
Baltimore & Ohio Railroad Company on Thirtieth Street, 
and extend the said double track siding along the entire 
river front of the demised premises up to the present 
marine railway, the said railroad sidings to be and remain 
the property of the Coal Company. 

“2. The Coal Company shall have the right, free of rent, 
or other charge, to the use of a space in the demised prem¬ 
ises for coal storage, sufficient to store five thousand tons 
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of coal, said space to be located where the present 

8 storage space of the Coal Company now is, the di¬ 
mensions and location whereof are delineated on the 

said map or plat hereto attached, with the free right in the 
Coal Company of ingress to and egress from said coal 
storage space for its teams, over the route delineated on 
the said map or plat. And the Contractor shall furnish 
scales and scale-house at a point convenient to said coal 
storage space suitable for weighing coal in carts, wagons or 
motor trucks, at the place and of the dimensions delineated 
on said map or plat. And the Contractor shall, during the 
term of said lease maintain the said scale-house in good 
order and repair. 

“3. The Contractor will handle for the Coal Company 
all coal belonging to the Company brought by it to the 
demised premises by canal boat, over the Chesapeake & 
Ohio Canal or by cars over the Baltimore & Ohio Railroad, 
and for that purpose shall permit said cars to be hauled 
into and out of said demised premises over the said rail¬ 
road siding tracks hereinbefore provided to be constructed 
therein, the boats, cars, engines and cost of hauling the 
same to be provided by the Coal Company. 

“4. The Contractor shall, within sixtv davs after the 
completion of the said double track railroad siding and 
switches ready for use, provide, at the demised premises 
efficient and sufficient plant and machinery and operating 
force of laborers to handle six hundred tons of coal per day 
from canal boats to barges or vessels in the river. But the 
Contractor shall not be required to handle that quantity in 
any one day unless the Coal Company shall deliver the 
same at the site of the plant at such time and in such quan¬ 
tities as to permit of continuous and uninterrupted 

9 handling by the Contractor at full capacity of the 
plant within and during the entire day. 

“o. The handling which the Contractor shall be required 
to perform shall consist in unloading coal from cars hauled 
into the demised premises and loading the same into boats 
in the Potomac River at the wharf, said boats to be pro¬ 
vided, managed and manned by the Coal Company; un¬ 
loading coal from cars hauled into the demised premises 
to the stock-piles in the storage space above mentioned; 
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unloading coal from canal boats in the river, drawn by 
the Coal Company to the demised wharf, into barges or 
other vessels in the river, brought to the demised wharf 
by the Coal Company; unloading coal from such canal 
boats brought to said wharf by the Coal Company into the 
stock-piles in the storage space above mentioned; loading 
coal in less than canal boat lots from said stock-pile to 
tug boats and other river craft brought to the demised 
wharf to receive the same; trimming of cargoes in vessels 
loaded by the Contractor. The Contractor agrees to give 
to any coal of The Consolidation Coal Company, such of 
the above mentioned handlings as may be specified by the 
Coal Company through its Washington representative, and 
instructions for the handling of coal shall in all cases be 
given to the Contractor, or his agent, prior to or imme¬ 
diately upon the arrival of any coal. 

“fi. It shall be the duty of the Coal Company at its own 
cost and expense to provide all canal boats, barges or 
other vessels in the river into or from which coal is to be 
loaded or unloaded and at its own risk of navigation and 
management to bring to and maintain the same in 
10 safe and proper positions at the wharf so as to admit 
of safe and convenient handling and loading of coal 
by the plant of the Contractor. 

“7. The Coal Company shall pay to the Contractor 
monthly, during each year, for handling said coal during 
the next proceeding month, as follows: 

For loading into small vessels, scows or tug-boats in 
less than one hundred ton lots at the rate of fifteen cents 
per ton; for all other coal handling eleven and one-half 
cents per ton. For trimming of cargoes in vessels, in ad¬ 
dition to the above rates for handling, as follows; For 
trimming in barges, four cents per ton; for trimming on 
all other vessels, seven cents per ton; but the trimming of 
cargoes may be done by the Coal Company or vessels’ crews 
at their own cost, without employment of the Contractor. 

*‘8. To determine the (plantities of coal handled for the 
purposes of payments, the Contractor shall provide ade¬ 
quate and accurate scales on the demised premises for 
weighing the coal handled in small lots for tug-boats and 
other vessels. The tonnage of coal handled from canal- 
boats and cars, shall be determined by and payment ne- 
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oepted upon tlie basis ol‘ the bills of lading of the respec¬ 
tive canal-boats, or cars. Should only a part of a carload 
or cargo of boat be handled, the amount so handled shall 
be determined by a count of the buckets. 

4 ‘9. The terms boats and vessels as used in this agree¬ 
ment shall be understood to comprehend canal-boats, 
barges, tugs and steam or sailing coal carrying merchant 
vessels, and not to apply to public armed vessels or 

11 other national vessels or yachts or other craft re¬ 
quiring their coal to be loaded or stored by special 

methods. The Contractor shall not be required to handle 
coal for vessels of the latter description under this agree¬ 
ment. 

“10. All coal in the stock-piles, in cars or boats or in 
process of handling and all cars, canal-boats or other ves¬ 
sels shall be at the risk of the Coal Company as to any 
loss by fire, storm, freshet, public enemy, riots or tres¬ 
passers, and the Contractor shall only be liable for losses 
of coal in handling or damage to cars, canal-boats or other 
vessels, due to the carelessness of the Contractor or his 
servants, when acting in the course of their employment 
and subject to his orders and directions. 

“11. The Contractor shall at all times during the term 
of the lease provide the adequate plant and labor for 
handling the coal as hereinbefore provided, but shall not 
be liable for losses from interruption in handling, caused 
by fire, storm, freshet, accidents to the plant, acts of the 
public enemy, riots, trespassers or strikes by laborers. 

It is further agreed that if the said Contractor shall 
make willful default in the performance of said contract 
for coal handling for the space of three (3) days, then the 
Coal Company shall have the right to take immediate pos¬ 
session of said plant and operate the same at the cost and 
expense of the Contractor, and if the said Contractor shall 
not, within sixty (GO) days thereafter resume the perform¬ 
ance of said contract, then the Coal Company shall have 
the right to terminate the lease and contract and the title 
to said plant shall ipso facto vest in the Coal Company as 
liquidated damages for said default. 

12 44 12. The Contractor shall at all times have the 
free and exclusive use of the railroad sidings for 
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the transportation of any class of freight on his own ac¬ 
count or for others, provided no interruption is occasioned 
to the handling of the Coal Company’s coal and also pro¬ 
vided that under no circumstances shall any coal be trans¬ 
ported, stored or handled on the demised premises or any 
part thereof other than the coal of the Coal Company with¬ 
out the written consent of both parties, as to the specific 
coal so stored, transported or handled. 

“13. The Contractor shall give bond to the Coal Com¬ 
pany, in the sum of $50,000 at the execution of this contract, 
conditioned for the construction of the plant for handling 
coal and providing the necessary operating force within 
sixty days from the completion, by the Coal Company, of 
the said railroad sidings and switches in good order and 
condition, ready for use, and in lieu of surety in said bond 
said Contractor shall deposit with The National Capitol 
Bank of Washington, I). C., or a bank or trust company 
in the District of Columbia to be selected by the Coal Com¬ 
pany, securities to be approved by the Coal Company of 
the market value of $50,000 as security for the payment of 
the penalty of said bond to be held by said depository upon 
the following terms and none others: That is to say, if, 
after the expiration of four months from the completion of 
the said railroad sidings and switches in good order and 
ready for use, the Coal Company has not brought suit in 
the District of Columbia against said Contractor on the 
said bond, the said depository shall return said securities 
to said Contractor, and if by said time the Coal Com- 
13 pany has brought such suit on such bond, the de¬ 
pository shall retain possession of said securities 
until the final determination of said suit and if judgment 
therein be recovered against said Contractor, the said 
judgment shall be satisfied by said depository out of said 
securities; and if judgment be rendered in favor of said 
Contractor, the said depository shall forthwith return said 
securities to the Contractor. And for the purpose of satis¬ 
fying out ot the securities deposited said judgment against 
the Contractor on said bond and all costs of sale and 
charges, if any, of such bank or trust company for making 
such sale, the said bank or trust company shall sell the 
whole or any portion of the said bonds on any stock ex¬ 
change at the then market price. The remaining bonds, if 
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any, and any balance of proceeds of sale, if any, shall be 
returned to the Contractor. It is further agreed that dur¬ 
ing all the time the said depository shall continue in the 
possession of said securities, the Contractor shall be enti¬ 
tled to the receipt of the income therefrom, and all charges 
(other than in the case above stated) of any depository 
selected by the Coal Company shall be paid by the Coal 
Company. 

“14. Should the said railroad siding and switches not 
be completed and ready for use by March loth, 1912, the 
rent reserved in said lease shall be abated from March 15th 
until the said railroad sidings and switches are constructed 
completely and ready for use, the provision in said lease as 
to payment of rent to the contrary notwithstanding. 

“15. The said Coal Company is to have the right to moor 
at said wharf free of any charges, one tug-boat, but only 

• O 7 O 7 • 

at such place as mav be designated bv the Contractor 
14 and subject to the obligation to change its berth, 
from time to time to such place or places as the con¬ 
venience of the Contractor may require. 

“16. The said Coal Company shall also have the right 
to use the marine railway now on the demised premises or 

anv reconstruction thereof bv the Contractor for the han- 

• • 

dling of such of the Coal Company’s own boats as said 
marine railway may he capable of handling, but all cost of 
operating the same for its own boats shall he borne by the 
Coal Company, and the Coal Company shall he responsible 
for any and every damage to persons, to the said railway 
or to other property, occasioned by the said railway or any 
of its adjuncts, its operation or the boats being handled by 
it, while said railway is being used for the Coal Company’s 
business, whether the said railway is being operated at the 
time by the Coal Company’s own servants or by the ser¬ 
vants of the Contractor. 

“17. It is further agreed that the Coal Company shall 
not have the right to exercise the privilege of terminating 
said lease upon six months notice except upon two condi¬ 
tions, namely; in the event of the termination of its own 
right of possession by title paramount or in the event of 
tlie increase of the rent payable by it to an amount which 
the said Contractor may he unwilling to pay. 

It is further agreed that upon the termination of said 
tenancy by the expiration of the ten year term by said lease 
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demised, by title paramount or by the exercise of the privi¬ 
lege of termination upon six months notice, the Toni Com¬ 
pany shall purchase from the Contractor the plant herein 
agreed to be constructed, the price therefor to be deter¬ 
mined as follows: 

15 “A.” The actual original cost of said plant and 

any additions thereto to be shown by proper book 
accounts to be kept at the time of such expenditures for all 
grading, concrete construction, masonry walls along river 
front, removal of present pile bulkheads, construction of 
scales for weighing house, remodeling marine railway, 
building roadways, construction of weighmasters office, for 
the new pile bulkheads, the steel tower and weighing de¬ 
vice for coaling tugs and small vessels, and all machinery, 
fixed or movable for loading and unloading coal, and all 
other machinery, fixed or movable, tools, implements or 
appliances constituting any part of the plant of the said 
Contractor at or upon said demised premises (except float¬ 
ing appliances), less a reasonable depreciation based upon 
the actual condition of the property taken over at the time 
of estimation, the rate of such depreciation on the same to 
be agreed upon by the parties hereto, and in default of 
such agreement, to be determined by arbitrators, one to be 
chosen by the Coal Company and one by the Contractor, 
and in the event of a disagreement, they select a third. The 
decision of said arbitrators, or majority of them, to be bind¬ 
ing on the parties hereto, but in no event shall the Coal 
Company be liable for more than the original cost thereof. 

“B.” For dredging in front of said demised premises 

the sum of $4,000 less the sum of $400 per annum for each 

year from the commencement of said tenancy to the date 
• • 

of its termination as aforesaid. 


“18. Upon the payment of said sums to the Contractor, 
all right, title and interest of the Contractor in the 
lfi said several subjects of payment shall forthwith vest 
in the Coal Company, absolutely. 

It is further agreed that the Contractor shall have the 
privilege to incorporate his business, and if the Contractor 
shall incorporate his business and retains control thereof, 
in that event the Coal Company will transfer this contract 
and lease of even date herewith to such corporation, the 
provision in said lease against assignment notwithstand¬ 
ing. Provided, however, that this privilege shall uot be 
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exercised before the expiration of one year from the date 
of contract. 

“ In testimony whereof, The Coal Company has caused 
this agreement to he signed with its corporate name and 
its corporate seal to he affixed, and the Contractor has 
hereunto set his hand and seal on the day and year first 
above written. 

THE CONSOLIDATION COAL COMPANY, 
Bv J. H. WHEELWRIGHT, 

President. 

[Corporate Seal Impressed.] 

Attest: 

T. K. STUART, 

Secret an /. 

LEWIS E. SMOOT, [seal.] 

Witness : 

ASHLAN F. HARLAN. 


17 “This indenture of lease, made this 23rd day of 
January, 11)12, by and between The Consolidation 
Coal Company, a corporation organized under the laws of 
the State of Maryland, hereinafter called the lessor, and 
Lewis E. Smoot, of the City of Washington, District of 
Columbia, hereinafter called the lessee. 

“ Witnesseth: 

“That the lessor, for and in consideration of the rents, 
covenants and agreements hereinafter contained and on 
the part of the lessee to he paid, observed and performed, 
has sub-rented, demised and to farm let and by these pres¬ 
ents does sub-rent, demise and to farm let all that cer¬ 
tain messuage, parcel of land and premises lying and situ¬ 
ate in that part of the City of Washington, District of 
Columbia, formerly called Georgetown, between the Chesa¬ 
peake & Ohio Canal and the Potomac River, and particu¬ 
larly described as follows: 

“Beginning for the same at the intersection of the build¬ 
ing line on the east side of 30th Street with the Potomac 
River and running thence down and with the Potomac 
River in an easterly direction four hundred and eight (408) 
feet to a point twenty (20) feet west of the west wall of 
the outlet lock of the Chesapeake & Ohio Canal; thence 
northerly in a straight line one hundred and twenty-nine 
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(129) feet to a point twenty-three (23) feet west of the west 
wall of the outlet lock of the canal, thence at a seventy 
degree angle fifty-eight (58) feet to a point twenty (20) 
feet south of the edge of the said canal, thence parallel 
with and twenty (20) feet from the said canal three hun¬ 
dred and forty (340) feet; thence one hundred and 

18 ninety (190) feet northwesterly to a point on the 
building line of 30th Street two hundred and thirty- 

six (236) feet from the beginning; thence with said east 
line of 30th Street two hundred and thirty-six (236) feet 
to the place of beginning, containing approximately 68,000 
square feet, together with all the ways, rights, easements, 
wharves, riparian rights and privileges and appurtenances 
to the same belonging or in any wise appertaining. 

“To have and to hold the same unto the said lessee, his 
executors and administrators, subject to the terms and 
conditions hereinafter mentioned, for and during the term 
of ten (10) years from the 23rd day of January A. D. 1912, 
fully to be complete and ended; yielding and paying there¬ 
for to the lessor, its successors and assigns, through its or 
their agent in the City of Washington, the annual rent of 
fifteen hundred dollars payable semi-annually, in advance, 
in equal installments of seven hundred and fifty dollars on 
the 23rd dav of Januarv and the 23rd dav of Julv in each 

• w » » 

year during the term hereby demised. 

“And the lessor covenants that it has the right to make, 
execute and deliver this lease and the possession of the said 
messuage to deliver to the lessee, and that the lessee shall 
uninterruptedly possess and quietly enjoy the said demised 
premises and every part thereof for and until the end of the 
“Provided that at any time after the expiration of the 
first vear of the term hereby demised, the lessor shall have 
the right to determine and put an end to the term hereby 
demised upon giving written notice of such intention 

19 six months before the dav on which such term is to be 

• 

determined and ended, and in such event the lessee 


shall be liable for rent during such six months only pro 
rata at the rate of fifteen hundred dollars per annum. 

“And the lessee convenants that he will pay the rent 
according to the stipulations herein contained and that he 
will not assign this lease, nor sub-let the premises or any 
portion thereof without the consent in writing of the said 
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lessor, its successors and assigns. And further that if de¬ 
fault be made in the payment of any installment of rent, 
the lessor shall have the right forthwith to summary process 
under the laws of the United States regulating proceedings 
for possession between landlord and tenant, without any 
notice, the notice of thirty days being expressly waived. 

“And whereas this lease is an adjunct to and part and 
parcel of a certain agreement of even date herewith between 
the lessor and lessee, which agreement and the faithful 
performance whereof is an essential part of the considera¬ 
tion to the lessor for making and to the lessee for accept¬ 
ing this lease, the lessor and lessee mutually covenant and 
agree, with each other, that they will fully perform the said 
agreement, and a breach of said agreement by either the 
lessor or lessee shall he just cause at the option of the party 
damified by such default, to terminate this lease, in addi¬ 
tion to such other remedies he or it may have, the one 
against the other, for the breach of said collateral contract. 

“And the said lessor does hereby constitute and appoint 
A. S. Dunham its attorney in fact, for it and in its 
20 name to appear before any officer authorized to take 
acknowledgements of deeds and acknowledge this to 
he its act and deed. 


“In witness whereof the said lessor has caused these 
presents to he signed with its corporate name and its cor¬ 
porate seal to be hereto affixed, and the lessee has here¬ 
unto set his hand and seal, both in duplicate, on the day 
and year first hereinbefore written. 

[Corporate seal impressed.] 

THE CONSOLIDATION COAL COM¬ 
PANY, 

Bv ,J. H. WHEELWRIGHT, 

President. 

LEWIS E. SMOOT, [seal.] 

Attest: 

T. K. STUART, 

Secretary. 

Witness: 

ASIILAN F. HARLAN. 
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44 State of Maryland, 

City of Haiti wore, ss: 

1, Harvey II. Wilson, a Notary Public, in and for the 
Citv and State aforesaid, do herebv certifv that A. S. Dun- 
ham personally well known to me as the person named as 
attorney in fact for The Consolidation Coal Company, to 
acknowledge the annexed and foregoing deed, personally 
appeared before me in the City and State aforesaid, and 
acknowledged the said deed to be the act and deed of The 
Consolidation Coal Company. 

Given under my hand and notarial seal this 26" day 
of January, 1912. 

HARVEY II. WILSON, 

Notary Public . 

21 District of Columbia, ss: 

I, Henry K. Simpson, a Notary Public, in and for 
the District aforesaid, do herebv certifv that Lewis E. 
Smoot, personally well known to me as the person who 
executed the annexed and foregoing deed, personally ap¬ 
peared before me in the District aforesaid and acknowl¬ 
edged the same to be his act and deed. 

Given under mv hand and notarial seal this 22" dav of 

• % 

January, 1912. 

HENRY K. SIMPSON, 

Notary Public , D. C; 


and the defendant, for plea to the plaintiff’s declaration 
and each count thereof, says that the plaintiff ought not 
to have or maintain his aforesaid action thereof against it 
because it savs that it did not breach its said convenant 
in said declaration alleged, that upon the termination of 
the tenancy by the expiration of the ten-year term demise 1 
bv said lease, or bv its sooner determination thereof bv the 
defendant, the defendant would purchase from plaintiff 
the plaintiff’s said plant and any additions thereto, in¬ 
cluding all machinery, fixed or movable, tools, implements 
or appliances constituting any part of the plaintiff at or 
upon the demised premises except floating appliances, and 
would pay to the plaintiff therefor the actual original 
cost thereof less a reasonable depreciation based upon the 
actual condition of the property taken over at the time of 
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estimation, because the defendant says that at the expira¬ 
tion of said tenancy by the expiration of the ten-year term 
demised by the said lease the defendant did purchase from 
the plaintiff the plaintiff’s said plant, as described in 
said agreements, and any additions thereof, including all 
machinery, fixed or movable, tools, implements or 
22 appliances constituting any part of tlie plaintiff at 
or upon the demised premises, except floating ap¬ 
pliances, and did pay to the plaintiff therefor the actual 
original cost thereof less a reasonable depreciation based 
upon the actual condition of the property taken over at the 
time of the estimation, which said cost, so determined, was 
$10,010.84, and not $21,223.03 as the plaintiff in his declara¬ 
tion hath alleged; and of this the said defendant puts it¬ 
self upon the country. 

II. 


And for further plea in this behalf as to both counts of 
the said declaration, the defendant craving oyer and having 
read to it the certain agreements in writing under seal, 
dated January 23, 1912, in the words set forth in the first 
plea, which is hereby referred to, says that the plaintiff 
ought not to have or maintain his aforesaid action thereof 
against it because it says that the sum of $10,212.79 claimed 
by the plaintiff in his declaration is for three sand hoppers 
and a conveyor belt and conveyor parts, which were placed 
by the plaintiff upon the demised property and were a 
part of the equipment of plaintiff’s sand and gravel busi¬ 
ness, and none of which were a part of or addition to the 
plant of the plaintiff constructed for the handling of coal 
for the defendant in accordance with the terms of the 
said agreement of January 23, 1912, in the first plea set 
forth, and which the defendant agreed to purchase from 
the plaintiff at the expiration of the plaintiff’s lease; and 
that the plaintiff did not surrender said sand hoppers, con¬ 
veyor belt and conveyor parts to the defendant, as the 
plaintiff in his declaration has alleged, and that defendant 
did not take possession of the same except as part of the 
real estate leased to it by the Chesapeake & Ohio 
23 (’anal Company, which was and is the owner in fee 
of said demised premises; and this the defendant 
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is ready to verify, and the defendant denies that it requested 
the plaintiff to come to the site of defendant's said coal 
handling business and to conduct plaintiff's business thereon 
as any part of the consideration for the agreements in 
writing, dated January 22, 11)1*2, and hereinbefore referred 
to, and denies that it undertook to purchase from the 
plaintiff at any time the said sand hoppers, conveyor belt 
and convevor parts. 

III. 


And for further plea in this behalf as to both counts of 
the said declaration, the defendant craving oyer and having 
read to it the certain agreements in writing under seal, 
dated January 22, 1912, in the words sot forth in the first 
plea, which is hereby referred to, says that the plaintiff 
ought not to June or maintain his aforesaid action thereof 
against it because it says that under the terms and condi¬ 
tions of the aforesaid agreements, dated January 22, 1912, 
by and between plaintiIT and defendant, tin* defendant did 
not agree to purchase 4 at the expiration of the lease in said 
agreement mentioned from the plaintiff any plant or part 
thereof constructed by the plaintiff, except said plant or 
addition thereto as was necessarv to be used in the busi- 
ness of handling t he coal of tlie defendant in said agreement 
mentioned; and the defendant says that the plaintiff con¬ 
structed upon that portion of the demised premises, which 
was not occupied by said coal plant, three sand hoppers, 
a conveyor belt and parts all to be used solely in the sand 
and gravel business of the plaintiff and not to be used for 
the purpose of handling the coal of the defendant; that said 
sand hoppers and other appurtenances were firmly 
24 fixed to the demised premises so as to become a part 
of the real estate thereof; that the demised premises, 
as the plaintiff well knew, were premises which tin 4 de¬ 
fendant had leased from the trustees of the Chesapeake & 
Ohio Canal Company, which was tin 4 owner of the fee in 
said demised premises and that the title 4 to said fixtures, 
erected by the plaintiff, as aforesaid, passed to the owner 
of the fee upon the expiration of the lease of the plaintiff, 
and that the plaintiff did not surrender said sand hopper, 
conveyor belt and parts to the 4 defendant as the plaintiff 
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lias in liis declaration alleged, and that the defendant did 
not take possession thereof as the plaint ill in his said 
declaration nas alleged; and that the depreciated value of 
said sand hoppers, conveyor belt and accessories is the sum 
of $10,212.79, for which the plaintiff sues the defendant in 
his said declaration; and the defendant denies that it re¬ 
quested the plaintiff to come to the site of defendant’s coal 
handling business and to conduct plaintiff’s business 
thereon as any part of the consideration for the agree¬ 
ments in writing, dated January 22, 1912, and hereinbefore 
referred to, and denies that it agreed to purchase from the 
plaintiff at any time the said sand hoppers, conveyor belt 
and parts; and this the defendant is ready to verify. 

IV. 


And for further plea in this behalf as to both counts 
of the said declaration, the defendant craving oyer and hav¬ 
ing read to it the certain agreements in writing under seal, 
dated January 22, 1912, in the words set forth in the tirst 
plea, which is hereby referred to, says that the plaintiff 
ought not to have or maintain his aforesaid action thereof 
against it because it says that prior to and at the time the 
plaintiff and this defendant entered into the said agree¬ 
ments of January 22, 1912, in the plaintiff's declara- 
25 tion mentioned, the defendant occupied the demised 
premises in the declaration mentioned under a verbal 
lease from the trustees of the Chesapeake Ohio Canal 
Company, under which this defendant was a tenant by suf¬ 
ferance and could have been dispossessed at any time, all of 
which the plaintiff well knew; that this defendant did not 
request tlu* plaintiff to come to the site of defendant’s coal 
handling business, in said agreements of January 22, 1912, 
described, and to conduct plaintiff's business thereon and 
also to undertake tin* handling of defendant's coal thereon, 
in consideration of which the defendant would enter into 
the agreements in writing, dated January 22, 1912, as in the 
lirst plea thereof set forth, blit says that the plaintiff, at 
his own suggestion, offered to lease said premises from the 
defendant in order that he might use the same both for 
his sand and gravel business and for the purpose of han¬ 
dling the Cvoal business of this defendant, which the plaintiff 
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desired to handle under the terms and conditions set forth 
in said agreements in writing; that the plaintiff did con¬ 
struct a plant for the handling of said coal business, and 
that the plaintiff did erect three sand hoppers, a conveyor 
belt and conveyor parts upon that portion of the demised 
premises not occupied by the plant used in handling the 
coal of the defendant; that said sand hoppers, conveyor 
belt and conveyor parts were not a part of or addition to 
and had no connection whatever with the coal plant con¬ 
structed by the plaintiff in accordance with said written 
agreements; that the plaintiff never at any time advised 
the defendant of the erection of said sand hoppers, con¬ 
veyor belt and parts, or the cost thereof, or ever claimed 
that the defendant was obligated to purchase them from 
the plaintiff at their depreciated value until the time of 
the expiration of the plaintiff’s lease; that the plaintiff so 
affixed said sand hoppers to the real estate as to make 
2G them a part thereof, and that at the expiration of 
said lease the title thereof passed to the Chesapeake 
& Ohio Canal Company, and that at the expiration of said 
lease plaintiff could not have sold or conveyed to the de¬ 
fendant, nor could the defendant have purchased said sand 
hoppers from the plaintiff, and that the plaintiff did not 
at any time surrender them to the defendant or the de¬ 
fendant take possession thereof, except as part of the real 
estate demised to the defendant by the Chesapeake & Ohio 
Canal Company; that said sand hoppers and conveyor belt 
and conveyor parts as depreciated are of the value of $10,- 
212.79, which is the sum sued for by the plaintiff in hi 
said declaration, and forms the basis of plaintiff's cause 
of action, all of which this defendant is readv to verify. 


s 


Xo. V, Withdrawn by Order Deft, to i’lk. March IS, 1924. 

V. 


And for further ])lea in this behalf as to both counts 
of the said declaration, the defendant craving oyer an 1 
having read to it the certain agreements in writing under 
seal, dated January 2J, 1912, in the words set forth in the 
hrst plea, which is hereby referred to, says that the plaintiff 
ought not to have or maintain his aforesaid action thereof 
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against it because it says that on the 19th day of April, 
1922, at Washington, I>. C., the plaintiff telephoned to Mr. 
II. R. Preston, one of the trustees of the Chesapeake & 
Ohio Canal Company, for permission to remove from the 
demised premises, in the plaintiff's declaration described, 
the three sand hoppers which the plaintiff had erected 
thereon and which he claims the defendant had undertaken 
to purchase at the termination of tlie plaintiff’s lease, and 
permission was refused him by said trustee to remove said 
sand hoppers because they bad become, as fixtures attached 
to the real estate, the property of the Chesapeake & Ohio 
Canal Company at the termination of plaintiff’s 
27 lease, and the defendant says that the plaintiff has by 
his said action in telephoning to said trustee as afore¬ 
said estopped himself from asserting the claim for payment 
for said sand hoppers under the terms of the agreements 
between the plaintiff and the defendant, as set forth in 
those certain agreements in writing, dated January 22, 1912, 
in the plaintiff’s declaration mentioned and fully set forth 
in the first plea, to which reference is hereby made; and 
this the defendant is roadv to verifv. 

• t 

VI. 


And for a further plea in this behalf as to both counts of 
the said declaration, the defendant craving oyer and hav¬ 
ing read to it the certain agreements in writing under seal, 
dated January 23, 1912, in the words set forth in the first 
plea, which is hereby referred to, says that the plaintiff 
ought not to have or maintain his aforesaid action thereof 
against it because it says that on and prior to the 23rd day 
of January, 1912, the plaintiff was engaged in the sand and 
gravel business, as in his said declaration set forth, and 
the defendant was a tenant of and used and occupied that 
certain parcel of land lying between 30th Street and the 
Potomac River and the Chesapeake & Ohio (’anal, in the 
District of Columbia, and that certain wharf appurtenant 
thereto, and was engaged in conducting thereon the busi¬ 
ness of storing, loading and unloading and shipping coal 
by railroad, and by canal boat, and other vessels; that 
shortly prior to the 23rd day of January, 1912, the plaintiff 
suggested to Mr. Daniel Willard, President of the Haiti- 
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more & Ohio Railroad Company, that lie might conduct 
his sand and gravel business upon the property then occu¬ 
pied by the defendant, as described in the plaintiff's 
declaration, and also might handle the business of the de¬ 
fendant in the handling and shipping of coal, as 

28 aforesaid, and that thereafter the plaintiff made the 
same suggestion to the Vice-President of the defend¬ 
ant; that pursuant to these suggestions the plaintiff and 
defendant entered into tin* written agreements, dated Jan¬ 
uary 23, 1912, as set forth in the first plea; that at the time 
of entering into said agreements it was distinctly under¬ 
stood between the parties thereto that the coal business 
should be handled separate and apart from and without 
any detriment to the sand and gravel business of the plain¬ 
tiff’, and entirely independent thereof; that this defendant 
did not request the plaintiff' to come to the site of this de¬ 
fendant’s coal handling business and to conduct plaintiff ’s 
business thereon and to undertake the work of handling 
defendant’s coal thereon, as set forth in plaintiff 's declara¬ 
tion, but that the plaintiff’ made this suggestion himself and 
that the only consideration for the plaintiff's undertaking, 
as set forth in said written agreements, was the considera¬ 
tion named therein which related solely and entirely to the 
compensation plaintiff should receive for the handling of 
the coal business of the defendant and for the purchase by 
the defendant at the expiration of plaintiff's tenancy of the 
coal plant and any additions to said coal plant as such to 
be erected by the plaintiff' under the terms of said agree¬ 
ment; that tlie defendant did not promise to purchase any 
part of or addition to any sand and gravel plant constructed 
by the plaintiff’ upon the demised premises, and any other 
machinery, fixed or movable, tools, implements or appli¬ 
ances constituting any part of the plant of the plaintiff’ at 
or upon said demised premises (excepting floating appli¬ 
ances) unless the same were a part of the coal plant so 
constructed by the plaintiff’, and that the defendant did at 

the expiration of the plaintiff's lease purchase from 

29 the plaintiff at the actual original cost of said coal 
plant and any additions thereto for all grading, con¬ 
crete construction, masonry walls along river front, re¬ 
moval of present pile bulkheads, construction of scales for 
weighing houses, remodeling marine railway, building 
roadways, construction of weighmaster's office, for the new 
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pile bulkheads, and steel tower and weighing device for 
coaling tugs and small vessels, and all machinery, fixed or 
movable, for loading and unloading coal, and all other ma¬ 
chinery, fixed or movable, tools, implements or appliances 
constituting any part of the plant of said plaintiff at or 
upon said demised premises, except floating appliances, at 
their depreciated value as found by the arbitrators in ac¬ 
cordance with said agreement; that the plaintiff as part of 
his sand and gravel business erected upon that portion of 
the demised premises not occupied by the coal plant three 
sand hoppers, conveyor belts and parts, which had no con¬ 
nection with and were not used as a part of or addition to 
the coal plant agreed to be erected by the plaintiff, and 
were constructed without the knowledge of the defendant 
or without consultation with it; and the defendant denies 
that said sand hoppers, conveyor belt and parts constituted 
any part of the plant of the plaintiff at or upon the demised 
premises which the defendant was obligated to purchase 
under the terms of said written agreements of January 23, 
11)12; and the defendant savs that the entire claim of the 
plaintiff is for payment for said sand hoppers, conveyor 
belt and parts, which were of the value of $10,212.79 at the 
time of the termination of the lease of the plaintiff; and 
the defendant denies that by its agreement under seal, as 
set forth in the plaintiff’s declaration, or in any other way, 
did it promise or was it obligated to purchase from the 
plaintiff said sand hoppers, conveyer belt and parts; 
30 and the defendant denies that the plaintiff surren¬ 
dered the same to it upon the expiration of the 
plaintiff’s lease or that the defendant took possession of 
the same except as part of the real estate which it occupied 
as a tenant of the Chesapeake & Ohio Canal Company; and 
all of this tin* defendant is readv to verifv. 

CONRAD H. SYME, 
Attorney for Defendant , 
Consolidation ('oal Company. 

Order for Withdrawal of oth Idea, Filed Mareh 18, 1924. 


The Clerk of said Court will please enter withdrawn plea 
No. V, to the declaration. 

CONRAD H. SYME, 

Attorney for Deft. 
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Stipulation, Filed November 5, 1925. 

******* 


It is hereby stipulated and agreed between the plaintiff 

and defendant that this ease be tried bv the Court without 

* 

a jury, reserving to the respective parties all right of 
exception to admission or exclusion of evidence over objec¬ 
tion of either party, and to all questions of law arising in 
the case. 


WM. (i. JOHNSON, 
Counsel for Plaintiff'. 
CONRAI) H. SYM E, 
Counsel fur Defendant. 


31 Memorandum , April 26, 1928. 

Findings of fact by Court (Ilitz, J.) and Exhibits, filed. 
Supreme Court of the District of Columbia. 

Thursday, April 26th, 1928. 

Session resumed pursuant to adjournment, Hon. Wen¬ 
dell P. Stafford, Justice presiding. 

******* 


Bv Judge Ilitz: 

Come now the parties hereto by their respective attor¬ 
neys of record and thereupon, it appearing that judgment 
should be entered upon the Court’s finding of fact, filed in 
this cause, it is so ordered. 

Wherefore, it is considered that plaintiff take nothing by 
this action, that defendant go hence without day, be for 
nothing held, and recover of plaintiff its costs of defense 
to be taxed by the clerk and have execution thereof. 

From the foregoing judgment the plaintiff by his attor¬ 
ney of record, in open court, notes an appeal to the 
Court of Appeals; whereupon, it is ordered pursuant to 
agreement of said attorneys, leave is granted plaintiff* to 
deposit the sum of Twenty-five Dollars, in cash with the 
clerk in lieu of an undertaking for costs on appeal. 
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Assignment of Errors, Filed Mag 1, 19*28. 

******* 


1. The Court erred in entering 1 judgment for the defend¬ 
ant on the findings of fact. 

32 2. The Court erred in not entering judgment, on 

the facts found by the Court, that the plaintiff re¬ 
cover of the defendant the sum of $10,212.79. 

WM. G. JOHNSON, 
Attorney for Plaintiff. 

Designation of Record , Filed May 1, 1928. 


The Clerk will please prepare transcript of record for 
the appeal of the plaintiff in the above-entitled cause, and 
include therein the following: 

1. Declaration. 

2. Pleas of Defendants. 

3. Defendants’ order for withdrawal of its 5th plea. 

4. Stipulation for trial by Court, without a jury. 

5. Judgment of Court, on findings of fact. 

6. Memorandum of appeal and of deposit for costs on 
appeal. 

7. Assignment of Errors. 

8. This designation. 

WM. G. JOHNSON, 
Attorney for Plaintiff. 

Memorandum , May 4, 1928. 


$25.00 deposit in lieu of Bond on Appeal. 

33 Supreme Court of the District of Columbia. 

United States of America, 

Distt m ict of Columbia , ss: 

1, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 32, both inclusive, to be a true 
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and correct transcript of tlie record, according to direc¬ 
tions of counsel herein filed, copy of which is made part of 
this transcript, in cause Xo. 68487 at Law, wherein Lewis 
E. Smoot is Plaintiff and Consolidation Coal Company, a 
corporation, is Defendant, as the same remains upon the 
files and of record in said Court. 

In testimony whereof, l hereunto subscribe mv name and 
affix tTie seal of said Court, at the City of Washington, in 
said District, this 27th day of June, 1928. 

[Seal: Supreme Court of the District of Columbia.1 

FRANK E. CUNNINGHAM, 

Clerk. 

34 In the Supreme Court of the District of Columbia. 

At Law, No. 68,487. 

Lewis E. Smoot, Plaintiff, 


Consolidation Coal Company, Defendant. 

Findings of Fact. 

This case having been submitted under a stipulation filed 
in the cause for trial by the Court as to the issues of fact 
and law raised by the pleadings and jury trial having been 
waived by the parties, the Court, after hearing the evidence 
offered in behalf of tin* respective parties and the argu¬ 
ments of their counsel, finds the facts to be as follows: 

1. On the 23rd day of January, 1912, and for many years 
prior thereto, the plaintiff was engaged in a sand and 
gravel business of considerable volume, and occupied, 
among other places, certain land at the foot of 26th Street, 
West, in Washington, in the District of Columbia, and 
wharf on the Potomac River adjacent thereto, 

2. That on and for many years prior to January 23, 
1912, the defendant was engaged in the shipment of coal 
to Washington, D. C., and thence to other places, and 
occupied and used a certain parcel of land lying between 
30th Street, the Chesapeake & Ohio Canal and tTie Potomac 
River, in Washington, formerly Georgetown, D. C., and it 
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also used and occupied a wharf on the Pot ci 

jacent to said land. The defendant was eng 
and unloading coal and storing the same o 
shipping it therefrom to other places. Tli 
wharf were in the control of the trustees of the Chesapeake 
& Ohio Canal Company and the defendant was a ten- 
35 ant at sufferance of said trustees. 

The facts set forth in paragraphs 1 and 2 were well 
known to plaintiff and defendant at and prior to January 
22, 1912. 

3. Shortly before January 23, 1912, the plaintiff and de¬ 
fendant entered into negotiations for the sub-lease bv the 
defendant to the plaintiff of the aforesaid property and 
the construction thereon of a plant for handling of sand and 
gravel for the plaintiff and for handling coal for the de¬ 
fendant and plaintiff informed defendant that he expected 
to use a portion of said property for his sand and gravel 
business. 

4. As a result of the aforesaid negotiations, the plain¬ 
tiff and defendant on January 23, 1912, entered into an 
agreement of lease by the defendant to the plaintiff and a 
contract for coal handling by plaintiff for defendant copies 
of said lease and contract are herewith filed. Attached to 
and forming part of said lease and contract was a plat of 
the demised premises, which is also filed herewith. Said 
three documents are marked “A,” “B” and “C” and are 


a part of these findings of fact. 

5. The portion of the said demised premises reserved for 
coal storage by the defendant under paragraph 2 of the 
contract of January 23, 1912 is that portion shown on the 

plat “C” as enclosed by the broken line thus:-and 

marked on said plat “Coal Pile.” The scale and scale- 
house, mentioned in paragraph 2 of said contract, to be 
provided and maintained by plaintiff for defendant, are 
shown on said plat and located at the northwest corner of 
the “Coal Pile” near 30th Street and marked “Scales, 
C. C. Co. Scale-House.” The portion of the roadway over 
which, by paragraph 2 of the contract, the defendant is 
given ihe free right of ingress to and egress from the coal 
storage space, is. that portion running from a point 50 
feet easterly from the “C. C. Co. Scale-House” to 30th 
Street. All other roads except the railroad tracks were 
for the exclusive use of the plaintiff. 
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3G G. Plaintiff on January 23, 1912, executed and de¬ 
livered the bond for $50,000.00 provided for in the 
13th paragraph of the contract for coal handling condi¬ 
tioned for the construction of the plant for handling coal, 
and on the same day plaintiff and defendant and the Na¬ 
tional Capital Bank executed and delivered the agreement 
for deposit of collateral security for said bond. Said two 
documents are marked “D” and “E” and are a part of 
these findings of fact. 

7. That the defendant completed the railway construc¬ 
tion mentioned in paragraph 2 of the contract prior to June 
6, 1912, and the plaintiff prior to the above date performed 
the work and supplied the structures, machinery and other 
appliances required by the fourth paragraph of the con¬ 
tract. in March, 1912, the plaintiff and defendant agreed 
in writing that no work of repair or reconstruction of the 
marine railway mentioned in the 16th paragraph of the 
contract need be done. 

8. That between June G, 1912, and August 19, 1912, in¬ 
clusive, certain letters were written by plaintiff to defend¬ 
ant and by the defendant to the plaintiff, all of which were 
duly received, and which are marked “F,” “G,” “IT,” 
“I,” “ J” and “K” and made a part of this finding. 

9. In July, 1912, defendant at the suggestion of the plain¬ 
tiff had its traveling auditor, Mr. H. II. Snoderly, make an 
audit of the work done and materials and appliances pro¬ 
vided by the plaintiff on the demised premises. Mr. Snod¬ 
erly went to plaintiff’s office, saw him personally, told him 
whom he was representing and that he had come to audit 
the plant contemplated under a certain agreement dated 
in 1912. The plaintiff gave Mr. Snoderly access to the 
books, as well as all the bills and supporting papers, and 
Mr. Snoderly made a report thereof as of July 23, 1912, 
the schedules showing in general and in detail the descrip¬ 
tion and original cost of all of said work done and ma¬ 
terials and appliances supplied by the plaintiff on the de¬ 
mised premises up to that time, and sent a duplicate origi¬ 
nal thereof, together with a copy of the defendant’s audi¬ 
tor’s letter of July 29, 1912, to the plaintiff on or about 
July 29, 1912. Said report and schedules were accepted 
at the time by both plaintiff and defendant as a correct 
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statement of the original cost of said work, materials 

37 and appliances therein enumerated. 

The said auditor’s report and its detailed sched¬ 
ules, and said auditor’s letter are filed herewith marked 
“L” and “M” and made a part of these findings. 

10. The Court finds as to the several sums for labor and 
materials shown in said report and schedules, and numeri¬ 
cally grouped in the summary of said auditor’s report, the 
following: 

Items 1 mid 2. Engineering and office salaries. These 
expenses were incurred for civil engineering work and prep¬ 
aration of the blue print, and clerical work and office ex¬ 
penses, and were indistinguishably incurred as to the busi¬ 
ness of both plaintiff and defendant. 

Item 3. (trading. This expenditure was incurred chiefly 
in connection with the plaintiff's sand and gravel business, 
on the area used exclusively by plaintiff for said sand and 
gravel business; some of it being used for the railroad sid¬ 
ing of which plaintiff and defendant had joint use for their 
respective businesses. 

Item 4. Water tine. This expenditure was exclusively for 
the plaintiff’s sand and gravel business. 

Item 7). Building and par inf/ roads. This expenditure was 
for work on a road of over one-half of which plaintiff had 
exclusive use in his sand and gravel business, and the other 
half of which plaintiff and defendant had joint use. 

Item (>. Watt along the river. This expenditure was for 
a concrete retaining wall for the railroad siding. One- 
half of this siding was used jointly by plaintiff in his sand 
and gravel business and by the defendant for its coal busi¬ 
ness. The other half was used by plaintiff for his sand and 
gravel business. 

Item 7. Bulkhead. This bulkhead was used exclusively for 
the coal business. 

38 Item 8. Two offices. These were weighing offices. 
One was used exclusively by plaintiff for the sand 

and gravel business and the other exclusivelv bv defendant 
for the coal business. 

Item !). Machinery. This expenditure was for a locomo¬ 
tive crane, equipment and accessories, used jointly for han¬ 
dling the sand and gravel business of plaintiff and the coal 
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handling business of defendant, the greater part of its use 
being for the sand and gravel business. 

Item 10. 1 Va-gon Stales. There were two sets of wagon 
scales, one on the part of the premises used exclusively for 
the plaintiff’s sand business and used exclusively in that 
business; the other on the part reserved for defendant’s 
coal piles and used exclusively for the coal business. 

Item 11. Hopper scales. This was for coaling tug boats 
and used exclusivelv in the coal business. 

11. That between July 29, 1912, and Janury 22, 1922, 
the termination of its lease, the plaintiff expended $3,253.89 
on the locomotive crane (Item 9 of the Auditor’s report) 
and this additional expenditure was accepted by both plain¬ 
tiff and defendant as a proper addition to the original cost 
of $24,7(58.91 set out in defendant’s said auditor’s report of 
July 23, 1912, and the aggregate of said sums less the 
ascertained reduction from original cost for depreciation by 
arbitration under sub-paragraph A of paragraph 17 of the 
contract, was paid by defendant to plaintiff after such 
depreciation had been ascertained, by said arbitration, after 
the termination of the lease and contract. 

12. That in 1915 the plaintiff erected for the exclusive 
use of his sand business, and upon the portion of tin 1 prop¬ 
erty which he used for his sand business, a sand hopper at 
a cost of $1,(537.13, and that the plaintiff up to the year 1917 
list'd the locomotive crane for the purpose of hauling sand 
and gravel to this hopper; that in 1917 the plaintiff erected 

a conveyor belt and extension to this hopper at a 
39 cost of $(>,71 (>.41 by which said hopper was enabled 
to be supplied with sand and gravel without the use 
of the locomotive crane, which had theretofore been list'd 
in tin* coal handling and the sand and gravel handling. 

In 1920 the plaintiff erected another sand hopper at a 
cost of $(>,306.15. 

The aforesaid sand and gravel hoppers are of large 
dimension, being about 40 feet square and over 20 feet high, 
constructed of concrete and lumber, and were unremovable 
from the demised premises. 

All of the hereinbefore mentioned works were done and 
structures erected without any notice to defendant by pi nin- 
tiff, and plaintiff never made claim for reinbursement for 
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any ot* them until at or about the termination of the lease 
and contract. 

13. All and every of the said items mentioned in para¬ 
graph 12 of these findings were constructed and used by the 
plaintiff exclusively for his sand and gravel business; no 
part thereof was ever used or was necessary for the han¬ 
dling of coal by the plaintiff for the defendant. The same 
was firmly fixed to that part of the demised land used for 
plaintiff’s sand and gravel business of which the plaintiff 
had sole and exclusive use under the lease and contract, 
and no part thereof was on any part of the demised land 
of which defendant had the use under the contract with 
plaintiff. 

14. That the conveyor belt was constructed in order to 
carry sand and gravel from the river front to the hoppers 
where theretofore the traveling crane had been used to put 
material in the hoppers. 

15. Upon the termination of the lease, January 22, 1922, 
plaintiff surrendered possession of the demised premises 
to the defendant, together with all of the structures thereon, 
including those enumerated in paragraph 12 of these 
findings. 

1(>. That upon the termination of the lease plaintiff and 
defendant were unable to agree as to the amount of depre¬ 
ciation from original cost to be allowed under sub-para¬ 
graph A of paragraph 17 of the contract, and the 

40 question was referred to arbitrators who made an 
award on June 7, 1923, which award is marked “N” 

and made part of these findings. 

17. The plaintiff and defendant agreed in open court 
that if judgment should be rendered for plaintiff the amount 
should be $10,212.79. 

WILLIAM HITZ. 

25, Apr., 1928. 

41 This indenture of lease, made this 23rd day of 
January, 1912, by and between The Consolidation 

Coal Company, a corporation organized under the laws 
of the State of Maryland, hereinafter called the Lessor, 
and Lewis E. Smoot, of tlie City of Washington, District 
of Columbia, hereinafter called the Lessee. 
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Wituesseth: 

That the Lessor, tor and in consideration of the rents, 
covenants and agreements hereinafter contained and on 
the part of the Lessee to be paid, observed and performed, 
has sub-rented, demised and to farm let and by these pres¬ 
ents does sub-rent, demise and to farm let all that certain 
messuage, parcel of land and premises lying and situate in 
that part of the City of Washington, District of Columbia, 
formerly called Georgetown, between the Chesapeake &. 
Ohio Canal and the Potomac River, and particularly de¬ 
scribed as follows: 

Beginning for the same at the intersection of the build¬ 
ing line on the east side of 30th street with the Potomac 
River and running thence down and with the Potomac River 
in an easterly direction four hundred and eight (408) feet to 
a point twenty (20) feet west of the west wall of the outlet 
lock of the Chesapeake & Ohio Canal; thence northerly in a 
straight line one hundred and twenty-nine (129) feet to a 
point twenty-three (23) feet west of the west wall of the 
outlet lock of the canal, thence at a seventy degree angle 
fifty-eight (58) feet to a point twenty (20) feet south of the 
edge of the said canal, thence parallel with and twenty (20) 
feet from the said canal three hundred and fort h (340) 
feet; thence one hundred and ninety (190) feet northwest¬ 
erly to a point on the building line of 30th Street two hun¬ 
dred and thirty-six (236) feet from the beginning; thence 

with said east line of 30th street two hundred and thirtv- 

%> 

six (236) feet to the place of beginning, containing approxi¬ 
mately 68,000 square feet, together with all the ways, rights, 
easements, wharves, riparian rights and privileges and ap¬ 
purtenances to the same belonging or in any wise apper¬ 
taining. 

42 To have and to hold the same unto the said Lessee, 

his executors and administrators, subject to the 
terms and conditions hereinafter mentioned, for and during 
the term of ten (10) years from the 23rd day of January, 
A. D., 1912, fully to be complete and ended; yielding and 
paying therefor to the Lessor, its successors and assigns, 
through its or their agent in the City of Washington, the 
annual rent of fifteen hundred dollars payable semi-annu¬ 
ally, in advance, in equal installments of seven hundred 
and fiftv dollars on the 23rd of January and the 23rd 
dav of Julv in each vear during the term herebv demised. 
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And the Lessor covenants that it has the right to make, 
execute and deliver this lease and the possession of the 
said messuage to deliver to the Lessee, and that the Lessee 
shall uninterruptedly possess and quietly enjoy tlie said 
demised premises and every part thereof for and until the 
end of the term herebv demised. 

Provided that at any time after the expiration of the 
first year of the term hereby demised, the Lessor shall 
have the right to determine and put an end to the term 
hereby demised upon giving written notice of such inten¬ 
tion six months before the day on which such term is to lie 
determined and ended, and in such event the Lessee shall 
be liable for rent during such six months only pro rata at 
the rate of fifteen hundred dollars per annum. 

And the Lessee covenants that he will pay the rent ac¬ 
cording to the stipulations herein contained and that he 
will not assign this lease, nor sub-let the premises or any 
portion thereof without the consent in writing of the said 
Lessor, its successors and assigns. And further that if de¬ 
fault be made in the payment of any installment of rent, the 
Lessor shall have the right forthwith to summary process 
under the laws of the United States regulating proceed¬ 
ings for possession between landloard and tenant, without 
any notice, the notice of thirty days being expressly 
waived. 

43 And whereas this lease is an adjunct to and part 
and parcel of a certain agreement of even date here¬ 
with between the Lessor and Lessee, which agreement and 
the faithful performance whereof is an essential part of the 
consideration to the lessor for making and to the lessee for 
accepting this lease, the lessor and lessee mutually covenant 
and agree, with each other, that they will fully perform the 
said agreement, and a breach of said agreement by either 
the Lessor or Lessee shall be just cause, at the option of 
the party damnified by such default, to terminate this lease, 
in addition to such other remedies he or it may have, the 
one against the other, for the breach of said collateral 
contract. 

And the said Lessor does hereby constitute and appoint 
A. S. Dunham its attorney in fact, for it and in its name 
to appear before any officer authorized to take acknowledg- 
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ments of deeds and acknowledge this to be its act and deed. 

In witness whereof the said Lessor lias caused these pres¬ 
ents to be signed with its corporate name and its corporate 
seal to be hereto affixed, and the Lessee lias hereunto set his 
hand and seal, both in duplicate, on the day and year first 
hereinabove written. 

THE CONSOLIDATION COAL COMPANY, 
By J. H. WHEELRIGHT, 

President. 

Attest: 

T. K. STUART, 

Secretary. 

Witness: 

ASHLAX F. HARLAN. 

LEWIS E. SMOOT. [ seal.] 


44 State of Maryland, 

City of Baltimore , 55 : 

I, Harvey II. Wilson, a Notary Public, in and for the City 
and State aforesaid, do lierebv certifv that A. S. Dunham 
personally well known to me as the person named as attor¬ 
ney in fact for The Consolidation Coal Company, to ac¬ 
knowledge the annexed and foregoing deed, personally 
appeared before me in the City and State aforesaid, and 
acknowledged the said deed to be the act and deed of The 
Consolidation Coal Company. 

Given under mv hand and notarial seal this 2f>th dav of 

» • 

January, 1912. 

[notarial seal. ] HARVEY II. WILSON, 

Notary Public. 

District of Columbia, ss: 

I, Henry K. Simpson, a Notary Public, in and for the 
District aforesaid, do lierebv certifv that Lewis E. Smoot, 
personally well known to me as the person who executed 
the annexed and foregoing deed, personally appeared be¬ 
fore me in the District aforesaid and acknowledged the 
same to be his act and deed. 

Given under mv hand and notarial seal this 23rd dav of 

• • 

January, 1912. 

[notarial seal.! HENRY K. SIMPSON. 

Notary Public , I). C. 
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45 This agreement, made this 23rd day of January, 
1912, by and between the Consolidation Coal Com¬ 
pany, a corporation organized under the laws of the State 
of Maryland, hereinafter styled the “Coal Company” and 
Lewis E. Smoot, of the City of Washington, District of 
Columbia, hereinafter styled the “Contractor,” wit- 
nesseth: 

Whereas the parties hereto have contemporaneously 
herewith and in consideration hereof entered into a lease 
for ten years of a certain wharf property in that part of 
the City of Washington, formerly called Georgetown, now 
in the possession of the Coal Company, as shown on the 
map or plat hereto annexed, and wherein the Coal Company 
is the lessor and the Contractor is the lessee, but with the 
privilege in either party sooner to determine the same as 
by said lease appears. 

And whereas it is the purpose of the Coal Company 
to continue the storage and trans-shipment of coal upon and 
from the said demised premises and the Contractor has 
agreed to handle said coal for the Coal Company; Now, 
therefore this agreement further witnesseth: 

1. That the Coal Company in consideration of five hun¬ 
dred dollars to it paid by the Contractor, hereby sells, as¬ 
signs and transfers to the Contractor the existing plant, 
buildings, improvements, structures, fixtures, machinery, 
tools, engines, implements, appliances and all other prop¬ 
erty, either fixtures or movable in or upon the said demised 
land and premises, except coal, and the books, papers and 
office furniture in the offices of said Coal Company. And 
within forty days after being put in possession of the said 
demised premises, the Contractor will, at his own cost and 
expense remove all existing buildings or other structures 
and grade the said land in condition to have constructed 
thereon the railroad tracks as hereinafter provided. 

The said Coal Company will, at its own cost, construct 
or cause to be constructed for the use of the Contractor 
in the places as shown on the plan hereto attached, 

46 a double track railroad siding on grade, of standard 
gauge and connect the same by proper switches with 

the tracks of the Baltimore & Ohio Railroad Company on 
Thirtieth Street, and extend the said double track siding 
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along tin* entire river front of tl: * demised premises up to 
the present marine railway. The said railroad sidings to 
be and remain the property of the Coal Company. 

2 . The Coal Company shall have the right, free of rent, 
or other charge, to the use of a space in the demised 
premises for coal storage, sufficient to store live thousand 
tons of coal, said space to be located where the present 
storage space of the Coal Company now is, the dimensions 
and location whereof are delineated on the said map or 
plat hereto attached, with the free right in the Coal Com¬ 
pany of ingress to and egress from said coal storage space 
for its teams, over the route delineated on the said map 
or plat. And the Contractor shall furnish scales and scale- 
house at a point convenient to said coal storage space suit¬ 
able for weighing coal in carts, wagons or motor trucks, at 
the place and of the dimensions delineated on said map or 
plat. And the Contractor shall, during the term of said 
lease maintain the said scale-house in good order and re¬ 
pair. 

3. The Contractor will handle for the Coal Company 
all coal belonging to the Company brought by it to the de¬ 
mised premises by canal boat, over the Chesapeake & Ohio 
Canal or bv cars over the Baltimore & Ohio Railroad, and 
for that purpose shall permit said cars to be hauled iuto 
and out of said demised premises over the said railroad 
siding tracks hereinbefore provided to be constructed 
therein, the boats, cars, engines and cost of hauling the same 
to be provided by the Coal Company. 

4. The Contractor shall, within sixtv davs after the com- 
plction of the said double track railroad siding and switches 
ready for use. provide, at the demised premises efficient 
and sufficient plant and machinery and operating force of 
laborers to handle six hundred tons of coal per day from 
canal boats to barges or vessels in the river. But the Con¬ 
tractor shall not be required to handle that quantity in any 

one day unless the Coal Company shall deliver the 
47 same al the site of the plant at such time and in such 

quantities as to permit the continuous and uninter¬ 
rupted handling by the Contractor at full capacity of the 
plant within and during the entire day. 

5. The handling which the Contractor shall be required to 
perform shall consist in unloading coal from cars hauled 
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into the demised premi * s and loading the same into boats 
in the Potomac River at the wharf, said boats to be pro¬ 
vided, managed and manned by the Coal Company; un¬ 
loading coal from cars hauled into the demised premises to 
the stock-piles in the storage space above mentioned; un¬ 
loading coal from canal boats in the river, drawn by the 
Coal Company to the demised wharf, into barges or other 
vessels, in the river, brought to the demised wharf by the 
Coal Company; unloading coal from such canal boats 
brought to said wharf by the Coal Company into the stock¬ 
piles in the storage space above mentioned, loading coal in 
less than canal-boat lots from said stock-pile to tug boats 
and other river craft brought to the demised wharf to re¬ 
ceive the same; trimming of cargoes in vessels loaded by 
the Contractor. The Contractor agrees to give to any coal 
of The Consolidation Coal Company, such of the above men¬ 
tioned handlings as may be specified by the Coal Company 
through its Washington Representative, and instructions 
for the handling of coal shall in all cases be given to the 
Contractor, or his agent, prior to or immediately upon the 
arrival of any coal. 

fi. It shall be the duty of the Coal Company at its own 
cost and expense to provide all canal boats, barges or other 
vessels in the river into or from which coal is to be loaded 
or unloaded and at its own risk of navigation and manage¬ 
ment to bring to and maintain the same in safe and proper 
positions at the wharf so as to admit of safe and convenient 
handling and loading of coal by the plant of the Contractor. 

7. The Coal Company shall pay to the Contractor 
48 monthly, during each year, for handling said coal 
during the next proceeding month, as follows: 

For loading into small vessels, scows or tug-boats in less 
than one hundred ton lots at the rate of fifteen cents per 
ton; for all other coal handling eleven and one-half cents 
per ton. For trimming of cargoes in vessels, in addition 
to the above rates for handling, as follows: For trimming 
in barges, four cents per ton; for trimming on all other 
vessels, seven cents per ton; but the trimming of cargoes 
may be done by the Coal Company or vessels’ crew at their 
own cost, without employment of the Contractor. 

8 . To determine the quantities of coal handled for the 
purposes of payment, the Contractor shall provide adequate 
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and accurate scales on the demis C premises for weighing 
the coal handled in small lots for tug-boats and other ves¬ 
sels. The tonnage of coal handled from canal-boats and 
cars, shall he determined by and payment accepted upon the 
basis of the bills of lading of the respective canal-boats, or 
cars. Should only a part of a carload or cargo of boat be 
handled, the amount so handled shall be determined by a 
count of the buckets. 

9. The terms boats and vessels as used in this agreement 
shall be understood to comprehend canal-boats, barges, tugs 
and steam or sailing coal carrying merchant vessels, and 
not to apply to public armed vessels or other national ves¬ 
sels or yachts or other craft requiring their coal to he loaded 
or stored by special methods. The Contractor shall not 
be required to handle coal for vessels of the latter descrip¬ 
tion under this agreement. 

10 . All coal in the stock-piles, in cars or boats or in 
process of handling and all cars, canal-boats or other ves¬ 
sels, shall he at the risk of the Coal Company as to any 
loss by tire, storm freshet, public enemy, riots or tres¬ 
passers, and the Contractor shall only he liable for 

49 losses of coal in handling or damage to cars, canal- 
boats or other vessels, due to the carelessness of 
the Contractor or his servants, when acting in the course 
of their employment and subject to his orders and direc¬ 
tions. 

11 . The Contractor shall at all times during the term of 
the lease provide the adequate plant and labor for handling 
the coal as hereinbefore provided, hut shall not be liable 
for losses from interruption in handling, caused by fire, 
storm, freshet, accidents to the plant, acts of the public 
enemy, riots, trespassers or strikes by laborers. 

It is further agreed that if the said Contractor shall make 
willful default in the performance of said contract for coal 
handling for the space of three (.*1) days, then the Coal Com¬ 
pany shall have the right to take immediate possession of 
said plant and operate the same at the cost and expense of 
the Contractor, and if the said Contractor shall not, within 
sixty (b0) days thereafter resume the performance of said 
contract, then the Coal Company shall have the right to 
terminate the lease and contract and the title to said plant. 
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shall ipso facto vest in the Coal Company as liquidated 
damages for said default. 

12. The Contractor shall at all times have the free and 
exclusive use of the railroad sidings for the transportation 
of any class of freight on his own account or for others, 
provided no interruption is occasioned to the handling of 
the Coal Company’s coal and also provided that under no 
circumstances shall any coal be transported, stored or han¬ 
dled on the demised premises or any part thereof other 
than the coal of the Coal Company without the written con¬ 
sent of both parties, as to the specific coal so stored, trans¬ 
ported or handled. 

13. The Contractor shall give bond to the Coal Company, 
in the sum of $50,000 at the execution of this contract, con¬ 
ditioned for the construction of the plant for handling coal 

and providing the necessary operating force within 
50 sixty days from the completion, by the Coal Com¬ 
pany, of the said railroad sidings and switches in 
good order and condition, ready for use, and in lieu of 
surety in said bond said Contractor shall deposit with The 
National Capitol Bank of Washington, 1). C., or a bank or 
trust company in the District of Columbia to be selected by 
the Coal Company, securities to be approved by the Coal 
Company of the market value of $50,000, as security for the 
payment of the penalty of said bond to be held by said 
depository upon the following terms and none others: That 
is to say, if, after the expiration of four months from the 
completion of the said railroad sidings and switches in 
good order and ready for use, the Coal Company has not 
brought suit in the District of Columbia against said Con¬ 
tractor on the said bond, the said depository shall return 
said securities to said Contractor, and if by said time the 
Coal Company has brought such suit on such bond, the 
depository shall retain possession of said securities until 
the final determination of said suit and if judgment therein 
be recovered against said Contractor, the said judgment 
shall be satisfied by said depository out of said securities; 
and if judgment be rendered in favor of said Contractor, 
the said depository shall forthwith return said securities 
to the Contractor. And for the purpose of satisfying out 
of the securities deposited said judgment against the Con¬ 
tractor on said bond and all costs of sale and charges, if 
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any, of such bank or trust company for making such sale, 
the said bank or trust company shall sell the whole or any 
portion of the said bonds on any stock exchange at the then 
market price. The remaining bonds, if any, and any bal¬ 
ance of proceeds of sale, if any, shall be returned to the 
Contractor. It is further agreed that during all the 
time the said depository shall continue in the possession 
of said securities, the Contractor shall be entitled to the 
receipt of the income therefrom, and all charges (other than 
in the case above stated) of any depository selected by the 
Coal Company shall be paid by the Coal Company. 

51 14. Should the said railroad sidings and switches 

not be completed and ready for use by March 15th, 
1912, the rent reserved in said lease shall be abated from 
March 15th until the said railroad sidings and switches are 
constructed completely and ready for use, the provision 
in said lease as to payment of rent to the contrary notwith¬ 
standing. 

15. The said Coal Company is to have the right to moor 
at said wharf free of any charges, one tug-boat, but only at 
such place as may be designated by the Contractor and sub¬ 
ject to the obligation to change its berth, from time to time 
to such place or places as the convenience of the Contractor 
may require. 

16. The said Coal Company shall also have the right to 
use the marine railway now on the demised premises or any 
reconstruction thereof by the Contractor for the handling 
of such of the Coal Company’s own boats as said marine 
railway may be capable of handling, but all cost of operat¬ 
ing the same for its own boats shall be borne by the Coal 
Company, and the Coal Company shall be responsible for 
any and every damage to persons, to the said railway or 
to other property, occasioned by the said railway or any of 
its adjuncts, its operation or the boats being handled by it, 
while said railway is l)eing used for the Coal Company’s 
business, whether the said railway is being operated at the 
time by the Coal Company’s own servants or by the ser¬ 
vants of the Contractor. 

17. It is further agreed that the Coal Company shall not 
have the right to exercise the privilege of terminating said 
lease upon six months notice except upon two conditions, 
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namely; in the event of the termination of its own right of 
possession by title paramount or in the event of the increase 
of the rent payable by it to an amount which the said Con¬ 
tractor may be unwilling to pay. 

It is further agreed that upon the termination of said 
tenancy by the expiration of the ten year term by said lease 
demised, by title paramount or by the exercise of the privi¬ 
lege of termination upon six months notice, the Coal Com¬ 
pany shall purchase from the Contractor the plant 
52 herein agreed to be constructed, the price therefor 
to be determined as follows: 

“A” The actual original cost of said plant and any 
additions thereto to be shown by proper book accounts to 
be kept at the time of such expenditures for all grading, 
concrete construction, masonary walls along river front, 
removal of present pile bulkheads, construction of scales 
for weighing house, remodeling marine railway, building 
roadways, construction of weighmasters office, for the new 
pile bulkheads, the steel tower and weighing devices for 
coaling tugs and small vessels, and all machinery, fixed or 
movable for loading and unloading coal, and all other ma¬ 
chinery, fixed or movable, tools, implements or appliances 
constituting any part of the plant of the said Contractor at 
or upon said demised premises (except floating appli¬ 
ances), less a reasonable depreciation based upon the actual 
condition of the property taken over at the time of estima¬ 
tion, the rate of such depreciation on the same to be agreed 
upon by the parties hereto, and in default of such agree¬ 
ment, to be determined by arbitrators, one to be chosen by 
the Coal Company and one by the Contractor, and in the 
event of a disagreement, they to select a third. The deci¬ 
sion of said arbitrators, or majority of them, to be binding 
on the parties hereto, but in no event shall the Coal Com¬ 
pany be liable for more than the original cost thereof. 

“I>” For the dredging in front of said demised premises 
the sum of $4000 less the sum of $400 per annum for each 
vear from the commencement of said tenancv to the date 
of its termination as aforesaid. 

18. Upon the payment of said sums to the Contractor, 
all right, title and interest of the Contractor in the said 


G—4782a 


42 


I,. E. SMOOT VS. COXSOLID \TION COAL CO. 


several subjects of payment shall forthwith vest in the Coal 
Company, absolutely. 

It is further agreed that the Contractor shall have the 
privilege to incorporate his business, and if the Contractor 
shall incorporate his business and retains control thereof, 
in that event the Coal Company will transfer this contract 
and lease of even date herewith to such corporation, 
53 the provision in said lease against assignment not¬ 
withstanding. Provided, however, that this privi¬ 
lege shall not be exercised before the expiration of one year 
from the date of contract. 

In testimony whereof, the Coal Company has caused this 
agreement to be signed with its corporate name and its 
corporate seal to be affixed, and the Contractor has here¬ 
unto set his hand and seal on the dav and vear first above 

• • 

written. 

THE CONSOLIDATION COAL COMPANY, 
By J. II. WHEELWRIGHT, 

President. 

Attest: 

T. K. STUART, 

Secret ani. 

LEWIS E. SMOOT, [seal.] 

Witness: 

ASIILAN F. HARLAN. 


(Here follows diagram marked page 54.) 
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Know all men by these presents, That I, Lewis E. Smoot, 
am held and firmlv hound unto The Consolidation Coal 
Company, a corporation under the laws of Maryland in the 
full sum of Fifty thousand dollars ($50,000) to which pay¬ 
ment well and truly be made 4 , I bind myself, my heirs, exec¬ 
utors and administrators firmly by these presents. 

Sealed with inv seal and dated this 23rd dav of Janu- 

* » 


ary, A. D. 1012. 

Whereas the above boumlen, Lewis E. Smoot, has en¬ 
tered into a certain contract with the said The Consolida¬ 
tion Coal Company, being dated on the 23rd day of Janu- 
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ary, A. I). 1912, wherein the said Lewis E. Smoot has 
agreed to construct and equip a certain plant and to pro¬ 
vide the necessary operating force for handling coal within 
sixty days from the completion by the said The Consolida¬ 
tion Coal Company of the railroad sidings and switches 
in good order and condition and ready for use, as in the 
said contract set forth; now therefore the condition of 
this bond is such that if the said Lewis E. Smoot shall, 
within the said sixtv da vs well and sufficiently construct 
and equip the said plant and provide the said operating 
force, as in said contract stipulated, then this bond to be 
void and of no effect; otherwise to remain in full force and 
virtue in law. 

LEWIS E. SMOOT, [seal.] 

Witness: 

ASH LAX F. HARLAN. 
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This agreement, made this 23rd day of January, 1912, 
between Lewis E. Smoot of Washington, District of Co¬ 
lumbia, of the first part, and the National Capitol Bank 
of Washington, District of Columbia (hereinafter called 
Bank), of the second party, and The Consolidation Coal 
Company (hereinafter called Coal Company), of the third 
1 >a rt. 

Whereas the first party has entered into a certain con¬ 
tract with the Coal Company, a corporation of the State of 
Maryland, bearing date of the 23" day of January, 1912, 
in and by which contract the first party has agreed to con¬ 
struct and equip a certain plant and to provide the neces¬ 
sary operating force for handling coal within sixty (60) 
days from tin* completion bv the said Coal Company of cer¬ 
tain railroad sidings and switches in good order and con¬ 
dition and ready for use* as in said contract set forth, and 

Whereas the first party by said contract agreed to give 
and has given bond in the sum of fifty thousand dollars 
for the performance of the aforementioned obligation, and 
agreed in lieu of surety on said bond to deposit with the 
Bank bonds approved by the Coal Company as security for 
payment of the penalty of said bond, the said bonds to be 
held and applied by the Bank upon the terms and for the 
purposes herein set forth. 
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Now therefore this agreement witnesseth, in considera¬ 
tion of the premises and of the sum of one dollar paid unto 
the Bank, the first party does hereby deliver, deposit, 
transfer and assign unto and with the Bank Twenty thou¬ 
sand ($20,000) dollars par value of Baltimore and Ohio 
Railroad Company 3 year 4 1 ** per cent notes, twenty thou¬ 
sand ($20,000) dollars par value of Richmond-Washington 
Company 4 Per Cent bonds, and ten thousand ($10,000) 
dollars par value of Richmond, Fredericksburg and Poto¬ 
mac Railroad Company 4V*» Per cent bonds to be held and 
applied by the bank and for the benefit of The Consolida¬ 
tion Coal Company upon the following terms: 


57 1. Upon completion of said railroad siding and 

switches in good order and condition and ready for 
use by the Coal Company, there shall be delivered to 
the Bank written notice, signed by the tirst party, his ex¬ 
ecutors or administrators, and bv anv officer of the Coal 

• • 

Company, stating the date of completion of said railroad 
sidings and switches, and if within the period of one hun¬ 
dred and twenty (120) days from the date of completion 
mentioned in said notice suit shall not have been brought 
against the first party upon said bond in tin* district of 
Columbia, and there shall not be delivered to the bank 
by the Coal Company written notice, signed by any officer 
thereof of the filing of such suit, then the Bank shall deliver 
each and all the aforementioned bonds unto the tirst party, 
his executors and administrators. 

2. If within the period of one hundred and twenty (120) 
days aforementioned suit shall have been brought against 
the first party on said bond in the District of Columbia, 
there shall be delivered to tin* Bank by the Coal Company 
notice in writing, signed by any officer thereof, of the bring¬ 
ing of such suit as aforesaid, then each and all of said 
bonds shall be retained by the Bank pending final deter¬ 
mination of such suit, and if final /judgment shall be ren¬ 
dered in favor of the first party (which shall be evidenced 
only by copy of said judgment certified under the hand and 
seal of the clerk of court), then each and all of said bonds 
shall be delivered to the first party. If final judgment 
shall be rendered in favor of the Coal Company (which 
shall be evidenced in the same manner), then the Bank 
shall retain each and all of said bonds, and if within ten 
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(10) clays after notice of judgment last aforesaid the said 
judgment and costs shall have been paid by the first party 
(which shall be evidenced by the receipt of the Coal Com¬ 
pany therefor), then each and all of said bonds shall be de¬ 
livered to the first party, otherwise the Bank shall imme¬ 
diate! v sell the whole or such as mav be necessarv of said 
• • • 

bonds on any stock exchange at the then market 
58 price, and shall out of the proceeds pay said judg¬ 
ment, and costs, in favor of the Coal Company, and 
all expenses of sale and charges of the Bank for making 
sale, and the remaining bonds, if any, and the balance of 
proceeds of sale, if any, shall be delivered to the first party. 
And the first party does hereby give and grant unto the 
Bank full power and authority to sell anv or all of the said 
bonds for the purpose and in the event as aforesaid. 

It is agreed that during all the time the Bank shall be in 
possession of said bonds, the first party shall be entitled to 
all the income therefrom, and to that end the Bank shall 
from time to time cut the coupons and deposit the same 
to the account of the first party in said Bank. 

The National Capitol Bank by its execution of this agree¬ 
ment acknowledges the receipt of the aforementioned bonds 
and agrees in all respects to perform the terms of this 
agreement, and The Consolidation Coal Company executes 
this agreeemnt for the purpose of approving the bonds de¬ 
posited. 

As witness the signatures of the parties hereto the day 
and vear first above written. 


LEWIS E. SMOOT, 

NATIONAL CAPITOL BANK, 

By HENRY H. McKEE, 

Cashier , 

THE CONSOLIDATION COAL COMPANY, 
Bv J. II. WHEELWRIGHT, 

President. 
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5 9 “F.” 

Washington, D. C., June Gth, 191—. 

L. E. Smoot. 

Consolidation Coal Co., 

Union Trust Building, 

Washington, 1). C. 

Gentleman : 

The railroad to he* constructed hy you on the premises 
in Georgetown, leased to mo, has been completed hy you, 
with the exception of a substitution of Sf> 11). rail for the 
light rail now in use, in ease same should be found neces¬ 
sary. The coal handling plant to be provided bv me under 
the 4th paragraph of my contract of January 23rd, 19112, 
has, as you are aware, been fully completed and is in suc¬ 
cessful operation and the condition of the bond given by me, 
under the 13th paragraph of said contract, has been fully 
performed. 

1 have to request, therefore, that you will have the said 
bond returned to me to be cancelled and that you will in¬ 
struct the National Capital Bank of this city to return to 
me the securities < h‘i losited by mo with it as security for 
the payment of the penalty of said bond. 

Yours verv truly, 

L. E. SMOOT. 

L. E. S.-S. 

60 G. 


The Consolidation Coal Company, Incorporated, 

Baltimore, Md. 

W. L. Andrews, Manager of Transportation. 

June 11, 1912. 

997-3. 

Mr. E. E. Smoot, 

Foot of Third St. S. E., 

Washington, 1). C. 

Dear Sir: 

Please refer to your letter of June 6th addressed to Con¬ 
solidation Coal Company, Union Trust Building, Washing- 
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ton, I). C. which Mr. Leetcli referred to our General Audi¬ 
tor, Mr. Dunham, concerning the release of your bond in 
connection with the Canal work at Georgetown. I have 

been suddenlv called awav and will not he back in Baltimore 
• • 

before the first of next week. In order to wind this thing 
all up I wish you would prepare for me a statement of the 
work that has already been done under the agreement for 
which we are to reimburse you under certain circumstances, 
giving the cost or the approximate cost, also stating what, 
if any, work remains to be done describing same giving the 
estimated cost. As soon as I get this I think we can dispose 
of the whole matter, 

Yours verv truly, 

W. L. ANDREWS. 


t;i 


< < 


ii. 


y y 


L. E. Smoot. 

Washington, I). 0., June 18th, 1912. 

Mr. W. L. Andrews, 

Manager of Transportation Consolidation Coal Co., 
Baltimore, Md. 

Dear Sir: 

Your letter of June 11th, 1912, asking for a statement of 
work done; and to lx* done; and cost of same, at the 30th 
St. Wharf, Washington, I). C., was received by me on my 
return to Washington today. 

I have given instructions that this should be prepared 
and will forward same to you as soon as it is completed. I 
would suggest that you send some one properly qualified 
to this office to check up the statement of labor and materi¬ 
als, entering into this construction, with my bookkeeping 
department. 

The work as contemplated is complete with the exception 
of a concrete coal pit under the railroad tracks for taking 
coal from the pockets of cars. This could not be built until 
the tracks were completed, and I do not think it advisable 
to build it during the coal handling season, as it might 
cause a serious interruption to the operation of the crane. 
Cars of coal can be unloaded without it, if necessary, until 
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the close of the canal, at which time I expect to start its 
const ruction. 

Yerv truly vours, 

L. E. SMOOT 

L. E. S.-S. 




> i 


The Consolidation Coal Company, Incorporated, Balti¬ 
more, Md. 


\V. L. Andrews, Manager of Transportation. 


July 6, 1912. 

997-3. 

M. L. E. Smoot, 

Foot of Third Street S. E., 

Washington, I). C. 

Dear Sir: 


Please refer to your letter of June 28th. Whenever you 
are ready our General Auditor will send his representative 
over to Washington and we will go over the work that has 
been done at Georgetown Wharf and wind the whole matter 
up, and release your bond. 

Yours very truly, 

W. L. ANDREWS. 


03 


“J” 


The Consolidation Coal Company, Incorporated 

Baltimore, Md. 

A. S. Dunham, General Auditor 


Mr. W. L. Andrews, 

Manager of Transportation, 
Baltimore, Md. 

Dear Sir: 


August 13, 1912 


Referring to Mr. Smoot’s letter to you of August 5th, 
which you handed me with other correspondence; beg to 
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hand you herewith notice to the National Capital Bank, 
Washington, D. C., which is provided for in the agreement 
with Mr. L. E. Smoot under date of January 23rd, 1912. 
The same has been duly executed by Vice-President Land- 

%> V 

street. Will you kindly deliver to Mr. Smoot, and oblige. 
Very truly yours, 

A. S. Dunham, General Auditor. 

G4 “K” 

The Consolidation Coal Company, Incorporated 

Baltimore, Md. 

W. L. Andrews, Manager of Transportation 

August 1G, 1912. 

Mr. Lewis E. Smoot, 

Foot of Third Street, S. E., 

Washington, D. C. 

Dear Sir: 

Attached please find letter from our General Auditor, 
Mr. Dunham, enclosing certificate addressed to the Na¬ 
tional Capital Bank, Washington, D. C., covering the date 
of completion of the side Irack on the Georgetown Wharf, 
executed on behalf of the Consolidation Coal Co. by Vice- 
President Landstreet. 

Yours very truly, 

W. L. ANDREWS. 


G5 “L” 

The Consolidation Coal Company, Incorporated 

Baltimore, Md. 

A. S. Dunham, General Auditor 

July 29th, 1912. 

Mr. A. S. Dunham, 

General Auditor, 

Building. 

Dear Sir: 

I attach hereto Statement showing amount expended for 
construction of 30th Street Wharf at Washington, D. C. by 
L. E. Smoot, amounting to $24,768.91. 

7—4782a 
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Ill accordance with the terms of the Contract the Bond 
given by Mr. Smoot for this work automatically releases 
itself, and all it is necessary to do with this is to attach 
same to our copy of the contract. 

Very truly yours, 

II. II. SXODERLY, General Traveling Auditor. 

S-W- 

Copv to Mr. AY. L. Andrews, 

Manager of Transportation Building. 

Copy to Mr. L. E. Smoot, 

Washington, D. C. 

(Here follow diagrams marked pages G6, G7, G8, G9, 70, 71, 

72, 73, 74, and 75.) 
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Award of Arbitrators 

Whereas, by Article 17 of a certain contract dated Janu¬ 
ary 23, 1912, between the Consolidation Coal Company, a 
corporation organized under the laws of the State of Mary¬ 
land, hereinafter called the Coal Company, and Lewis E. 
Smoot, of the City of Washington, District of Columbia, 
hereinafter called the Contractor, it is provided that the 
Coal Company should purchase from the Contractor, the 
plant therein agreed to be constructed, the price therefor 
to be determined as follows: 

“A” The actual original cost of said plant and any ad¬ 
ditions thereto to be shown by proper book accounts to be 
kept at the time of such expenditures for all grading, con¬ 
crete construction, masonry walls along river front, re¬ 
moval of present pile bulkheads, construction of scales for 
weighing house*, remodeling marine railway, building road¬ 
ways, construction of weighmaster's office, for the new pile 
bulkheads, the steel tower and weighing device for coaling 
tugs and small vessels, and all machinery, fixed or movable, 
for loading and unloading coal, and all other machinery, 
fixed or movable, tools, implements or appliances constitut¬ 
ing any part of the plant of the said (’ontractor at or upon 
said demised premises (except floating appliances), less 
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jMOV'T KX7DDE0 IOh CONSTRUCTION OF WHARF AND MACHINERY At 
FOOT 09 80th STRENT IN ACCORDANCS WITH CONTRACT DATED JAN. 

23, 1912. . 


S U XL A R T 

• 151.80 

150.00 
2,061.54 
499.28 
2,734.96 
1,261.90 
1,123.06 
6*6.74 
11,377.01 - 
270.86 
613.22 


Total expended In accordance with Section *A* of 
Paragraph 17 of Contraet datod January 23-1912 

Anount of Saetlon "B M of Paragraph 17 of oontraot 
datod January 23-1912 - dredging - 

C 3 A 3 D TOTAL 


880.768.91 

- 4,000.00 

824.768.91 


1 - Engineering 

2 - Off lee Salaries 
3c- Grading 

4 - ater Line 

6 - Building and Paring Foads 

6 - .Tall along Rirer 

7 - Bulkhead 

8 • Two Offloea 

9 - Machinery 

10- agon Bealee 

11- Hopper " 


I CERTIFY That I hare audited the Con atruction Aocount 
of 30th Streat .Tharf, Saaliington, IX C., and that the 
aaounts aa glren above are in aecordanoe with and prop¬ 
erly supported by Tine Report# and Material Iaroioea 
filed in offlee of Mr. L. L. Snoot, .Taehlnffton, D. 6. 


TUB CONSOLIDATION COAL COMPAIX 

ay 

H. n. Snodarly, 

General Traveling Auditor. 


July 23rd, 1912. 
7/84/12. 
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Fob. 3, 191* Pay Roll 
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9 
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IT 

4o 


164.33 
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fling 

90 

10.60 

6 
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do 
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30 
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15 
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2.60 


20 
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24 
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8 
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10.00 



Gasoline, etc. 


2.00 



100* 4*5 Inch C 1 Pipe for Drainage 72.40 



Sopor & McDonald Check 6025 


4.60 



750 ft. Lumber at $26.00 


15.00 


Total Mat*rial 
OBAID TOTAL 


j/ZA/lZ 


No. 4782. 

Lewis L. Smoot, Appellant, 

T8 • 

Consolidation Coal Company, 
a Corporation. 


919.02 
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Labors 


COHSTEDCTIQH OF '. ALL ALOK RZTEF FRD’TT AT 30th STREET .HARP 


Feb. 

17. 

1912 

Pay Poll . 



389.60 


20 


Teanins at 84.60 per day 


J 87 

27.12 


24 


Pay Roll 


89 

201.72 


29 


Blacksmithlng and 90 lbe. iron 

93 

7.83 


16 


Teaming 


96 

2.50 

Mar. 

2 


Pay Roll 


102 

29.06 


16 


« 


102 

12.60 


23 


n 


102 

13.66 

Apr, 

6 


n 


122 

19.99 

13 


n 


122 

28.47 

Kay 

11 


« 


142 

21.00 

June 

1 


M 


163 

.76 


8 


m 


163 

9.24 


16 


N 

Total Labor 


163 

9.00 

Material: 







Feb. 

20, 

1912 

20. Gal. Oaaollne 


J 87 

2.00 




2 " Autoline 


• 

•60 


29 


Sand and Gravel per tickets 


224.54 

Mar. 

9 


Oil Cans for mixer 


102 

1.50 


1 


J B Kendall k Co. ltdae. Ck. 

6646 

106 

1.86 


1 


T r Smith Lunber Foma 

6660 

106 

61.60 


1 


C M Wolf A Ce - Hails 

6651 

106 

9.18 


1 


T Somerville Co. Pipe 

6653 

106 

. 5.80 


1 


J C Waters k Son - Cement 

5664 

106 

146.70 

Apr. 

2 


J B Kendall k Co - Udee 

6719 

126 

7.08 

8 


Soper k McDonald Cleats 

6737 

126 

23.83 

May 

29 


Thomas Bsnks 

6874 

161 

64.37 

June 

10 


J B Kendall k Co Mdse 

6916 

167 

1.82 


12 


2756-1/3 Ft. old lumber tor 

Pome 

220.00 

66.17 




19 Tons Sand and Gravel 


Stook 

9.96 




7048-& lbe Reinforcing Iron 


If 

126.18 




Blacksmithing, etc. 



21.63 




1500 ft. eld lunber for forms 

■ 

30.00 




40 bolts 


m 

4.00 




Soper k McDonald Check 

6032 


• 60 

June 

9 


Toole lost 



1.88 


I 472.62 


Total Material 


$ 789.36 


ORAJTD TOTAL 


11,261.90 
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t 


L. E. SlKXff - -ASTTINGTOH. a C. 


COHSTROTTIOB fT BULKHEAD 


8l>il of Old Bulkheads 


May 17, 1912, 
22 


Thooaa Banka, Ch«ok 5008 
Pay Roll 


J 146 $136.00 

150 6.00 $140.03 


Iaw Bulkhead) 

Labor) 


Bar. 

30, 

1912 Pay P oll 


J 110 

3.00 


Apr. 

13. 

do 


122 

4.50 



19 

do 


122 

2.8C 


Bay 

4 

do 


142 

6.00 



22 

do 


160 

3.00 


June 

8 

do 


183 

11.G7 



15 

do 


163 

13.74 



19 

do 

anohor 

169 

.40 




Total Labor 



$45.11 

Material> 





*>y 

X. 

Repairing Irons 


J 142 

• 26 



8 

J B Kendal1 Co. Cheek 

5799 

146 

S.32 



It 

Thane • Banka 

5838 

146 

394.25 



29 

do 

5874 

151 

160.00 



a 

W T & F B oarer 

5868 

146 

1.46 



22 

Freight on Anohor 


169 

22.60 


July 

12 

1395* Piling 5 21^ 


Jtock 

299.92 




200 lin. ft. Georgia Pine 


48.90 




10 Bolt a 


If 

.90 




Sopor 4 McDonald 







Cheek 

6025 


17.03 




Total Material 



J93 

7.97 



COST OF HTif BULKHEAD 



',’983.03 



G'i»ND TOTAL 




?1.123.00 
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C "TSTF.OCTICIf OP TV.C .LIGTIKASTLK^S OFFICES AT '-.AhF \.T FOOT OF 30TH STREET 


LABOR* 


Apr* 6. 1912 

?oy Hollo 

J 122 

$16.00 

13 

do 

ft 

38.61 

19 

do 

II 

28.49 

27 

do 

120 

46.61 

llejr 4th 

do 

142 

21.00 

9 

do 

19 

•33 

18 

do 

• 

50.68 

22 

do 

n 

39.00 

Juno 1 

do 

163 

11.75 

8 

do 

163 

.67 


Total Labor 


4 


mate- iaL) 




Total Hatorial 

GR/ND total 


3252.84 


1, 1912 

Bolts 

J 142 

.16 

9 

6 - Glaso 

142 

.60 

18 

1 - po Pipe 

ft 

.16 


Bingos Looks oto 

19 

1.94 

16 

J n Loo Inr 

Ck 5834 

10.96 

20 

T W Smith " 

6849 

21.00 


Libby Broo. 

5850 

9.00 

21 

•T.T.A F.B. Woawer " 

5666 

6.29 

22 

Glass h Putty P/R 

J 160 

.40 


Singes et4 

• 

•26 

lot 

Sip) - C.C.CO. Offloe 

163 

2.50 

6 

Jno n Espoy Inr. Ck 

6898 

6.80 


J H Loo 

6909 

6.40 

10 

WT 8 PB iioaror " " 

6909 

2.76 


Llbbey lroo " " 

6912 

40.89 

12 

2584-2/3 ft.siding 9 $20.00 Stock 

61.69 


4 Windows 

99 

6.88 


2 Dooro 

99 

2.24 


730$* Luaber for Coal 

BOX * 

14.61 


2000-2/S* Framing 

19 

40.01 


4 WindOOS 


6.88 


2 Doors 


2.24 


Sort lengthening osalo bow in 



old offloo 


80.00 


1 po Blaok Pipe 


4.00 


T E Clark ohinoys - 1 

Ck 6027 

8*40 


Tools Loot 


1.87 


$272.80 


$526.T4 
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JAfflWOTOM. D. C. 


Ai OOHT EXPEIDLJ FOR MACfllllRi’ AT V.HaRF AT FOOT OF 3Dth STRUT 


1 Standard alee "J" McMuyler Interstate Co* Locomotive Crane 
completo por invoice paid by ofteoks 6682 ft 6916 
Mar oh 23 Freight on saae Check 6684 

Demurrage 6966 


¥9,200*00 

262.00 

7*00 •9,460.00 


1 Extra Boon for Crane 65 ft longt 
June 28 - Check 6958 
Freight r 6684 


327.00 

32.46 369.48 


2 Cl 


an Shell Buckets, 


Haywood & Co Cheek 5C96 

•?6oe.oo 


Freight 5684 

8.68 

616.68 

July 12, Extra Bucket 

. wv, VE 


Froigh*- 

11.16 

620.91 

2 Chains for Clamshells Chook 6006 


36.00 

1 Power dheel end 4 rollers ft Freight 


61.28 


1,324.67 


1 Mobile Fully and Maohine Vwrka - 4,000 lb. anchor 
1126 lb. anchor chain $31.22, freight $1.98 


90.00 

33.20 113.20 


LA BORi 


Taroh 18 • 

Inspection 

J 102 

€ 6.00 

23 

Pay Roll 

II 

35.18 

30 

do 

110 

.66 

May 16 

Handling Clutoh 

142 

.26 

Ki TELlALt etoi 



Feby. 7 

“Telephone 

J 92 

3.73 

Laroh 16 

press 

102 

.66 

25 

VI 

VI 

.40 

M 

Sorews j 

* 

• 11 


Tolegraph Cheek 6C69 

106 

1.40 

April 2 

^anrae 6710 

126 

1.02 

8 

Mdse 6739 

m 

6.66 

9 

76 ft. .ire Rope 5761 

ft 

17.92 

8 

impress 

122 

•90 

13 

Bolts 

II 

.26 

16 

Express 

19 

a 

.30 

July 12 

143/4" Jsnklns Globe Valve 

1.04 


Hinges 


1.96 


Soper ft YcOonsld Chook 6025 

23.49 


.V T ft F B Nearer 

6021 

1.10 


H F Harper ft Co. 


.78 


4 Soft Steel Bolts 


7.00 



ORARD TOTAL 
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J 0 hn B Epsay * 2 ratchet drills Ck 6006 
Sundries Cbacks 6061 • 33*17 and 
6032 - *36 

May 16 BAO Freight on Scales Check &816 J 146 
July 12 Fairbanks Co* Souls Chaok £6969 

Total Notarial 

TOTAL B0FPEX SCALES COMPLETE - 


. 

L. E. S2100T - XAS TTOTCH. 


CORSTF.UC? 

lOTl OF SCALES - .'HARF AT TJE 

FOOT OF 

30th STREET 

..AGO* SCAUSt 1 12 ton Double Bam 7* 10" x 16» 1 



labor 1 




April 6, 

1912 Pay Roll 

J 122 

$34*76 

13 

do 

• 

31*03 

19 

do 

N 

9.00 


Total Labor 


C74.' 

Material: 




“Tpril 8, 

Thos. Somerrilie Chaok 6600 

J 146 

£.94 

20 

Llbbey Bros Ck 6860 

J 147 

27.76 

17 

The Fairbanks Co Ck 6636 

J 146 

147.23 

13 

Freight on Soalea 

J 122 

2.77 

July 12 

460 Ft. Lumber 3 $20.00 


9.60 


Angle Iron - apd Blaokmlthing 


6.46 


Total Material 


1195 


Grand Total 



ROPJCR SCALESt Fairbanks 6 ton* Seals 6 x 61 



uWi 




May 4, 

1912 Fay Roll 

J 142 

120.63 

9 

* 

II 

9.00 

13 

Inspoetlon 

•9 

2.00 

16 

Ply Roll 

m 

10.00 

Jtme 1 

m 

163 

18.25 

• 

n 

m 

11.65 

16 

m 

11 

23.92 

JMly.6 

* 


6.00 


Total Labor 


1101 

Materialt 




13| 

1912 Look, Hasp. Staples, etc. 

J 142 

.76 

61 

•T« A F.B.Wearer Ck.6666 

146 

1.98 

Jim 10 

do 6909 

167 

•66 

10 

Llbbey Bros.Lusber 6912 

167 

1.60 

July IS 

lf4 Td. Concrete Base 


16.71 

1719-3/4 ft. Framing 


34.40 

J 

F H Lee - Blocks Check 6004 


9.10 


1270*66 


1.75 

3*62 

4*40 

437.(30 


3511*37 


1613*22 


1*0 • 4782 * 

Lexis X* Smoct, Appellant, 
▼ 8* 

Consolidation Coal Conr-any, 
a Corporation* 


Pa,;e :.'o. 75 fT 


76 









L. E. SMOOT VS. CONSOLIDATION COAL CO. 


51 


a reasonable depreciation based upon the actual condition 
of tlie property taken over at the time of estimation, the 
rate of such depreciation on the same to be agreed upon by 
the parties hereto, and in default of such agreement, to be 
determined bv arbitrators, one to be chosen bv the Coal 
Company and one by the Contractor, and in the event of 
a disagreement, they to select a third. The decision of said 
arbitrators, or majority of them, to be binding on the 
parties hereto, but in no event shall the Coal Company be 
liable for more than the original cost thereof. 

“I)*’ For the dredging in front of said demised premises 
the sum of $4,000, less the sum of $400, per annum 
77 for each vear from the commencement of said ten- 
alley to the date of its termination as aforesaid. 

And whereas, the Coal Company and the Contractor, by 
their respective representatives, agreed that the total cost 
of said plant up to July 25, 101:2, was $24,708.01, that $4,- 
000 thereof,for dredging,had been amortized under Section 
B of Article 17, of the contract, and that $1,125.08 cost of 
the bulkhead was a total depreciation before the termina¬ 
tion of the contract, and that the total cost of the plant as 
of July 25, 1012, was the sum of $10,045.85; and they fur¬ 
ther agreed that the original cost since said date, of the 
extra parts for locomotive crane, and the patterns for re¬ 
pair parts, was $5,255.80. 

And whereas, the said Coal Company and the said Con¬ 
tractor agreed that the actual original cost of certain other 
additions to the plant made subsequent to July 25, 1012, 
and claimed by the Contractor to be payable, subject to 
allowance for depreciation, were as follows: 


Conveyor parts . $ 44.00 

Sand llopper built in 1015. 1,657.15 

Conveyor belt and extension to hopper built 

in 1017 . 6,672.41 

Sand Hopper built in 1020. 6,306.15 


In all . $14,659.71 

And whereas the said Coal Company and the said Con¬ 
tractor failed to agree as to the rate of depreciation of the 
remaining items composing the said $19,645.85, and the 
said Coal Company appointed William F. Dennis and the 
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said Contractor appointed Y7illiam 0. Johnson, as their 
respective arbitrators to determine such depreciation; 

And whereas tin* said Coal Company and the said Con¬ 
tractor, bv their representatives, agreed that the arbi¬ 
trators should separately consider and determine, and in 
a separate finding make an award as to the depreciation 
of the said items composing tin* said sum of $14,059.71 so 
that in the event that the Court should determine that 
said items, or any of them, are within the obligation of pur¬ 
chase by the Coal Company the depreciation would have 
been ascertained; 

And whereas, the said arbitrators gave notice to the said 
Coal Company and to the said Contractor, and the 
78 representatives of both the Coal Company and the 
Contractor appearing before tin* said arbitrators, 
the said arbitrators proceeded to the hearing and determi¬ 
nation of said matter of depreciation; 

And whereas the said arbitrators disagreed as to said 
matter of depreciation and selected Gratz F>. Strickler as 
a third arbitrator as provided in said contract, in evidence 
whereof the said William F. Dennis and William (1. John¬ 
son here sign these recitals. 

WILLIAM F. DEXXIS, 

Arbitrator for the Coat Company. 

WM. G. JOHNSON, 

Arbitrator for the Contractor. 

And whereas, the said three arbitrators gave notice to 
the Coal Company and to the Contractor, and the repre¬ 
sentatives of both having appeared before them, the said 
three arbitrators proceeded to determine the said matter 
of depreciation, and a majority of them, to wit, William F. 
Dennis and Gratz B. Srtickler agree, decide and award as 
follows: 

I. As to the items of the plant embraced in original cost 
of $19,045.83, we find the reasonable depreciation, based 
upon the actual condition of the property, to amount to 
$10,392.53, leaving the balance due and payable by the Coal 
Company to be the sum of $9,253.30. 

II. As to the items of $3,253.89, for extra parts of ma¬ 
chinery and patterns, we find the reasonable depreciation, 
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based upon tlie actual condition of the property, to amount 
to $1,496.35, leaving the balance due and payable by the 
Coal Company to be the sum of $1,757.54. 

111. As to the items of $14,659.71. upon which we are to 
make a separate finding, under the agreement of parties, 
we find the reasonable depreciation, based upon the actual 
condition of the property, to amount to $4,446.92, as fol¬ 
lows: On the conveyor parts no depreciation; on 
79 the 1915 hopper, $687.60; on the conveyor belt and 
extension to hopper built in 1917, $3,002.58; on the 
hopper built in 1920, $756.74, leaving the net undepreciated 
value of these items to be as follows: 


Conveyor parts. $ 44.00 

1915 Hopper . 949.55 

1917 Hopper and conveyor belt. 3,669.83 

1920 Hopper. 5,549.41 


In a 


$10,212.79 


WILLIAM F. DENNIS. 

GRATZ B. STRICKLER. 

June 7, 1923 

I dissent from the decision and award of the majority 
of the arbitrators, because I consider the allowance for de¬ 
preciation is too large. 

WM. G. JOHNSON. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 4782. Lewis E. Smoot, appellant, vs. Consolidation 
Coal Company, a corporation. Court of Appeals, District 
of Columbia. Filed Jul. 3, 1928. Henry W. Hodges, clerk. 
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Kn tl|p (Eourt of Apprala 

OF THE* DISTRICT OF COLUMBIA. 

October Term, 1928. 


No. 4782. 


LEWIS E. SMOOT, APPELLANT, 

vs. 

CONSOLIDATION COAL COMPANY. 


BRIEF FOR APPELLANT. 


Statement. 

This is an appeal from a judgment of the Supreme 
Court of the District of Columbia (Rec., p. 24) in an 
action at law wherein the appellant was plaintiff and 
the appellee defendant. 

The case was tried by the Court, without a jury, 
pursuant to a stipulation in writing filed in this case 
(Rec., p. 24) under section 70 of the Code. 

There is no dispute on the facts, which are fixed by 
the Court’s findings of fact (Rec., pp. 26-31) and the 
accompanying exhibits (Rec., pp. 31-53) made part 
of the findings. The Court rendered no opinion or 
otherwise indicated the reasons for its decision. 

From these findings it appears that on and prior to 
January, 1912, Smoot was engaged in the sand and gravel 
business, on a large scale, and the Coal Company was 
engaged in the coal shipment and coal handling busi¬ 


ness. 
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The Coal Company occupied, as a tenant by suffer¬ 
ance, a site on the Potomac River between the Chesa¬ 
peake & Ohio Canal and Thirtieth Street and sublet 
the same, for a term of ten years to Smoot as a place 
in which to conduct his sand and gravel business. 
By a separate agreement, between the parties made 
an adjunct to the lease, the Coal Company was allowed 
to continue its coal business on a part of the site and 
Smoot agreed to do coal handling for it, at certain prices 
per ton, of such coal as the Coal Company should bring 
there during the term of the lease. To carry 
out these purposes Smoot was given the right to con¬ 
struct a plant on the premises for the handling of his 
sand and gravel business and agreed to provide an 
adequate plant for handling coal for the Coal Company. 

By the terms of the lease the Coal Company w r as 
given the right, at any time after the expiration of one 
year, to terminate the lease upon six months’ notice 
(Rec., p. 33). In the other agreement it was stipulated 
that this right to terminate should only be exercised 
in the event that the Coal Company’s right of pos¬ 
session should be terminated by title paramount or 
that its own rent should be increased to an amount 
which Smoot would be unwilling to pay. 

Smoot was required, on the signing of the lease, 
to give a bond in the sum of fifty thousand dollars, 
to the Coal Company, secured by the deposit of S50,000 
in securities approved by the Coal Company, as col¬ 
lateral, conditioned for his equipping the site with 
an adequate plant and furnishing sufficient laborers 
to handle six hundred tons of coal per day, within sixty 
days from the completion by the Coal Company of 
railroad sidings on the land. Smoot complied w T ith 
this stipulation. 

The agreement for coal handling contained, among 
others, the stipulation (Par. 17, Rec., pp. 40-41), on 
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which this suit is based and upon the interpretation 
of which the judgment in the case depends. The material 
part of it is as follows: 

“It is further agreed that upon the termination 
of said tenancy by the expiration of the ten 
year term by said lease demised, by title para¬ 
mount or by the exercise of the privilege of 
termination upon six months’ notice, the Coal 
Company shall purchase from the contractor 
the plant herein agreed to be constructed, the 
price therefor to be determined as follows: 

“ ‘A’ The actual original cost of said plant 
and any additions thereto to be shown by proper 
book accounts to be kept at the time of such 
expenditures for all grading, concrete construc¬ 
tion, masonary w r alls along river front, removal 
of present pile bulkheads, construction of scales 
for weighing house, remodeling marine railway, 
building roadways, construction of weighmasters 
office, for the new pile bulkheads, the steel tower 
and weighing devices for coaling tugs and small 
vessels, and all machinery, fixed or movable for 
loading and unloading coal, and all other ma¬ 
chinery, fixed or movable, tools, implements or 
appliances constituting any part of the plant 
of the said Contractor at or upon said demised 
premises (except floating appliances), less a 
reasonable depreciation based upon the actual 
condition of the property taken over at the time 
of estimation, the rate of such depreciation on 
the same to be agreed upon by the parties hereto, 
and in default of such agreement, to be deter¬ 
mined by arbitrators, one to be chosen by the 
Coal Company and one by the Contractor, and 
in the event of a disagreement, they to select a 
third. The decision of said arbitrators, or ma¬ 
jority of them, to be binding on the parties 
hereto, but in no event shall the Coal Company 
be liable for more than the original cost thereof.” 

Smoot entered upon the premises, fully performed his 
contract and during the term expended on the plant 
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on the premises, used for the conduct of the business 
thereon, over forty-two thousand dollars. Of this 
amount, over half ($27,004) was in permanent con¬ 
struction affixed to the real estate and irremovable. 

At the expiration of the lease, pursuant to the said 
17th paragraph, Smoot surrendered possession of the 
premises to the Coal Company together with all of 
the structures thereon. 

Of this total of expenditures $24,768.01 was expended 
during the first six months of the term and prior to 
July 20, 1012. The balance of the total expenditures 
was laid out as follows: 

At divers times during the term between July 20, 
1012, and January 22, 1022, the expiration of the 
term, $3,253.80, on a locomotive crane; in 1015, 
$1,637.15, for a sand hopper; in 1917, $6,716.41 for a 
conveyor belt and extension to the sand hopper and in 
1020, $6,306.15 for another sand hopper. 

The parties disagreed as to the amount of depre¬ 
ciation below original cost, and that matter was referred 
to arbitrators in accordance with paragraph 17 of the 
agreement and the arbitrators found that the items 
covered by the expenditure of the $24,768.01 had de¬ 
preciated to the value of $0,253.30; the items covered 
by the expenditure of $3,253.80 to the value of $1,757.54, 
and the other three items, aggregating the expenditure 
of $14,650.71, to the sum of $10,212.70. The Coal 
Company paid the sum of the first two items, $0,253.30 
and $1,757.54, in all $11,010.84, but refused to pay 
the $10,212.70 covering the last three items. 

The facts that all of the structures embraced in the 
last three items of expenditure, aggregating $14,650.71, 
original cost, and $10,212.70, net value after deducting 
depreciation, were affixed to the demised premises and 
irremovable, and that possession thereof was surrendered, 
at the termination of the lease, to the Coal Company, 


are not disputed, and are found to be facts by the 
Court (Findings, 12 and 15, Rec., pp. 30, 31). 

The actual original cost and amount of depreciation, 
the subject matter and times of expenditure are not in 
controversy and are found by the Court. 

This summary of the facts found by the Court, a 
more detailed statement of which, with reference to 
the record pages, follows, shows that Smoot’s con¬ 
tention is that, upon the termination of the lease he 
was required to surrender possession of the demised 
premises to the Coal Company, together with all that 
he had placed there during his occupancy, except floating 
appliances, and the findings of the Court show that 
he did so. And he further contends that the Coal Com¬ 
pany was, thereupon, required to pay to him the sum 
of the actual original cost thereof, less the amount of 
depreciation found to exist in its then actual condition. 

The Court having filed no opinion in the case or 
otherwise indicated the reasons for its judgment, its 
view of this contention is not known. 

The position of the Coal Company, as understood 
by counsel for Smoot, is, that under the agreement 
the Coal Company was not liable to pay for any ex¬ 
penditures made after an audit of July 23, 1912, made 
by the Coal Company nor for any expenditures 
upon structures built and used solely for the sand 
and gravel business, on the part of the demised premises 
used solely by Smoot for his sand and gravel business. 

Whatever the reasons for the Coal Company’s refusal 
to pay may be, the sole controversy here presented is 
the liability of the Coal Company to pay the ascer¬ 
tained depreciated value of the three structures erected 
on the demised premises, by Smoot, in 1915, 1917, 
and 1920 and surrendered to the Coal Company at the 
expiration of the lease on January 22, 1922. 

That these structures were built and used exclusively 
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for the sand and gravel business and on a part of the 
demised premises used exclusively for that business 
is not disputed. 


Assignment of Errors. 

1. The Court erred in entering judgment for the 
defendant on the findings of fact. 

2. The Court erred in not entering judgment, on the 
facts found by the Court, that the plaintiff recover 
of the defendant the sum of $10,212.79. (Rec., p. 25.) 


ARGUMENT. 

As the case was tried by the Court without a jury 
and no evidence was excluded or admitted, over objec¬ 
tion, and the findings of the Court are conclusive as 
to the facts, the only question arising on the record is 
whether this judgment is consonant with those facts. 
This, in turn, depends upon the true meaning and legal 
effect of the contract and lease. 

The Coal Company seeks to treat the contract as a 
mere employment of Smoot, by the Coal Company, 
to handle coal, to be paid a certain compensation per 
ton therefor and, at the end of the contract to be re¬ 
imbursed the original cost of the instrumentalities pro¬ 
vided by him, for coal handling alone, less their 
depreciation at the time of taking over.. It denies 
any applicability of Paragraph 17, Section “A” 
(Rec., p. 41) to any outlays by Smoot upon the 
demised premises for the purpose of his sand 
and gravel business conducted thereon. This, it is 
submitted, is not in accord with the terms of the contract, 
especially when read in the light of the surrounding 
facts and circumstances existing and known to both 
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parties and clearly in mind when the contract was executed 
by them. For this reason those facts will be fully 
detailed herein. 

While coal handling was an important element in 
the contract, to the Coal Company, it was not the 
sole purpose of the contract but only one of the inci¬ 
dents. For the purposes of coal handling it was neither 
necessary nor advantageous to either party that Smoot 
should have a lease of the entire premises or even of 
the part on which the coal handling was to be done. 
The demised premises were already in possession of the 
Coal Company and no lease which it could give to 
Smoot could strengthen its own possession. Nor was it 
necessary or advantageous for Smoot to pay the Coal 
Company SI,500 per annum rent for the use of the 
site, merely to do the coal handling for the Coal Company. 
The Coal Company had, for years, been conducting its 
business at that site and in the contract with Smoot 
provided for the continuance of its business in the 
same place. 

The only purpose of Smoot in taking a lease was for 
the Conduct of his own business. 

At the time of the negotiations for the lease Smoot 
was, and for many years had been, engaged in a sand 
and gravel business of considerable volume, occupying 
several places, and among them certain land and 
wharf on the Potomac River at the foot of 26th Street 
(Finding, 2, Rec., p. 26) which facts were well known 
to the Coal Company prior to any negotiations (Finding 
2, Rec., p. 27). 

Shortly before January 23, 1912, Smoot entered 
into negotiations with the Coal Company for sub¬ 
lease by the Coal Company to Smoot, of the entire 
site occupied by the Coal Company and the construction 
of a plant thereon for handling of sand and gravel by 
Smoot for himself and he informed the Coal Company 
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that he expected to use a portion of the property for his 
sand and gravel business (Finding, 3, Rec., p. 27). The 
relative magnitude of the two businesses is shown by the 
following facts. (1), The comparatively small area 
reserved for the coal handling business (Plat 54, Rec., 
p. 42). (2), The construction by the Coal Company, 
for the use of Smoot of a double track railroad siding 
connected with the B. & O. Railroad (Rec., p. 35) of 
which sidings Smoot was “at all times to have the free 
and exclusive use ” “for the transportation of any class 
of freight on his own account or for others ” (except coal, 
under certain restrictions) provided no interruption 
was occasioned to the handling of the Coal Company’s 
coal (Rec., p. 37). Smoot was not to haul coal for 
the Coal Company over these tracks. This hauling was 
to be done by and at the expense of the Coal Company 
(Contract Par. 3, Rec., p. 36). (3), The further fact 

that, by the Coal Company’s own audit of original 
cost of the initial work, made by its auditor (Exh. 
M 66-76, Rec., p. 50) which original cost the Coal 
Company paid, less depreciation, without question, at 
the end of the lease. More than half of the expenditures 
covered by this audit were outlays for Smoot’s sand and 
gravel business (Finding 10, items 1 to 6, 8 and 9, 
Rec., p. 29, and item 11, Rec., p. 30). 

Nearly half of these expenditures was for items 
affixed to the realty and irremovable. A further discussion 
of this audit will follow at a later stage of this brief. 

The demised premises which the Coal Company 
proposed, in the negotiations, to lease and did lease to 
Smoot, were held by the Coal Company only as tenant 
at sufferance of the Chesapeake & Ohio Canal Company, 
which fact was well known to Smoot and the Coal 
Company at and prior to the negotiations (Finding 2, 
Rec., p. 27). The Coal Company’s tenure was, there¬ 
fore, known, by both, to be precarious. 
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The lease (Rec., pp. 31-34), which “is an adjunct 
to and part and parcel of a certain agreement of even 
date herewith’* (Rec., p. 33) provided that at any time 
after the expiration of the first year of the term the 
lessor should have the right to put an end to the term 
on giving written notice six months before the day on 
which it is to be ended (Rec., p. 33). By this agree¬ 
ment, made part of the lease, it is provided that this 
right to determine the lease should only be exercised 
in the event of the Coal Company’s own right of pos¬ 
session being determined by title paramount, or its 
own rent being increased by an amount which Smoot 
was unwilling to pay (Par. 17, Rec., pp. 40-41). 

It is too obvious to require discussion, that as Smoot 
knew, before entering into this lease and contract, that 
his lessor was but a tenant at sufferance, he also knew 
that his landlord was liable to expulsion, under the laws 
of this District, upon a thirty days’ notice, that execu¬ 
tion against his landlord would be effective against 
him, Smoot, and that at most, his, Smoot’s, tenancy 
could not, endure for over ten years nor, with certainty, 
for more than eighteen months, should the parties 
interested see fit to evict. It would have been an 
act of folly for him to have entered into such an agree¬ 
ment and to have expended thousands of dollars in 
the construction of a plant, most of which would be 
in permanent structures, affixed to the land and ir¬ 
removable, unless some arrangement was made for 
his protection. These facts alone made necessary the 
provision in the contract for some payment for his 
outlays “upon the termination of said tenancy by 
expiration of the ten year term by said lease demised 
by title paramount, or by the exercise of the privilege 
of termination upon six months’ notice’’ (Par. 17, 
Rec., p. 41). 

It is important to observe here, that the contract is 
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silent as to what Smoot should place on the demised 
premises in the way of a plant. Even as to the coal 
handling, nothing is specified, capacity, only, is re¬ 
quired. The only stipulations are that— 

“The Contractor shall, . . . provide, at 

the demised premises efficient and sufficient 
plant and machinery and operating force of 
laborers to handle six hundred tons of coal 
per day from canal boats to barges or vessels in 
the river” (Par. 4, Rec., p. 30). 

That he shall— 

“furnish scales and scale-house at a point con¬ 
venient to said coal storage space suitable for 
weighing coal in carts, wagons or motor trucks, 
at the place and of the dimensions delineated 
on said map or plat.” (Par. 2, Rec., p. 30). 

And that he will— 

“grade the said land in condition to have con¬ 
structed thereon the railroad tracks as here¬ 
inafter provided” (Par. 1, Rec., p. 35). 

What should be done by Smoot in order to provide 
efficient and sufficient means, together with laborers, 
for handling six hundred tons of coal per day, what 
such means should cost, whether they be fixed to the 
soil or movable (like the locomotive crane) were matters 
left entirely to the tenant, Smoot. 

Although it was understood by the Coal Company 
that there was to be constructed on the premises by 
Smoot, “a plant for handling of sand and gravel” and 
that “he expected to use a portion of said property 
for his sand and gravel business” the contract is entirely 
silent as to the nature of the plant he should construct 
for that purpose. The whole matter of the structures, 
tools, appliances, machinery and what not, was left to 
Smoot’s discretion, without specification or restriction. 

This was, obviously, a perfectly safe plan for the 
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Coal Company. As Smoot could only recover, at the 
termination of the lease, the original cost of his 
plant “less a reasonable depreciation based on 
the actual condition of the property taken over,” 
to be agreed upon or fixed by arbitration, Smoot 
had the highest incentive, to exercise every pos¬ 
sible economy in his expenditures, since he could 
not possibly make a profit and must, inevitably , 
suffer a loss on his outlays under any conditions. 

In the light of the foregoing facts attention is now 
invited to the language of the contract concerning the 
subject matter which was to be paid for by the Coal Com¬ 
pany. The words of that provision are as follows 
(Par. 17, Sec. A., Rec., p. 41): 

“ ‘A’ The actual original cost of said plant 
and any additions thereto to be shown by proper 
book accounts to be kept at the time of such 
expenditures for all grading, concrete construc¬ 
tion, masonary walls along river front, removal 
of present pile bulkheads, construction of scales 
for weighing house, remodeling marine railway, 
building roadways, construction of weighmasters 
office for the new pile bulkheads, the steel tower 
and weighing devices for coaling tugs and small 
vessles, and all machinery, fixed or movable for 
loading and unloading coal, and all other ma¬ 
chinery, fixed or movable, tools, implements or 
appliances constituting any part of the plant 
of the said Contractor at or upon said demised 
premises (except floating appliances), less a reason¬ 
able depreciation based upon the actual condition of 
the property taken over at the time of estimation .” 

It is to be observed that not only the original cost 
of Smoot’s plant was to be paid for, but also the cost 
of “any additions, thereto,” thus clearly contemplating 
that the plant first installed might be added to from 
time to time during the lease. Also, the agreement, 
after specifying numerous items, adds: 
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“and all other machinery, fixed or movable, tools, 
implements or appliances constituting any part 
of the plant of the said contractor at or upon 
said demised premises ” (Rec., p. 41). 

The provision is thus made comprehensive as to the 
items. It is not restricted to the items specified but 
is extended to “all other machinery,” etc., “constituting 
any part of the plant of the contractor,” as well as 
to those specified, and excepting nothing but 
“floating appliances .” It is equally comprehensive 
as to the situs of such items. It is not confined 
to those items situated within the area reserved 
for the coal handling, but extends to all items, 
wherever situated “at or upon said demised premises ,” 
the “demised premises” being the entire area embraced 
in the lease (Rec., p. 32) and shown on the plat 
(Exh. C 54, Rec., p. 42). 

As early as July, 1912, the Coal Company, in a solemn 
and formal manner, gave to the contract the same 
construction contended for here and in the Court 
below in behalf of Smoot. 

The Coal Company sent its auditor to the demised 
premises to— 

“make an audit of the work done and materials 
and appliances provided by the plaintiff on the 
demised premises ” (Finding 9, Rec., p. 28). 

This auditor— 

“made a report thereof as of July 23, 1912, 
the schedules showing in general and in detail 
the description and original cost of all of said 
work done and materials and appliances sup¬ 
plied by the plaintiff on the demised premises } 
up to that time and sent a duplicate original 
thereof, together with a copy of the defendant’s 
auditor’s letter of July 29, 1912, to the plaintiff 
on or about July 29, 1912. Said report and 
schedules were accepted at the time by both 


13 


plaintiff and defendant as a correct statement 
of the original cost of said work, materials and 
appliances therein enumerated.” (Finding 9, 
Rec., pp. 28-29). 

This report is headed “Amount expended for Con¬ 
struction of Wharf and Machinery at foot of 30th Street 
in accordance with Contract dated Jan. 23, 1912 ,} (Exh. 
M 66, Rec., p. 50). It consists of a “Summary” giving 
the titles of the eleven subjoined itemized schedules, 
with the aggregate amount of each, schedule. 

At the foot of these titles is the following: 

“Total expended in accordance with 
Section 1 A’ of Paragraph 17 of Con¬ 


tract dated January 23, 1912 .$20,768.91 

“Amount of Section ‘B’ of Para¬ 
graph 17 of Contract dated January 
23, 1912, dredging. 4,000.00 


“Grand total.$24,768.91” 


This is signed “The Consolidation Coal Company, 
by H. H. Snoderly, General Traveling Auditor.” 

The letter transmitting the duplicate original of this 
report to Smoot, mentioned in Finding 9 (Rec., p. 28) 
is written from the office of the Coal Company, addressed 
to its general auditor, dated July 29, 1912, and is as 
follows: 

“Dear Sir: 

“I attach hereto Statement showing amount 
expended for construction of 30th Street Wharf 
at Washington, D. C., by L. E. Smoot, amounting 
to $24,768.91. 

“In accordance with the terms of the Con¬ 
tract the Bond given by Mr. Smoot for this 
work automatically releases itself, and all it is 
necessary to do with this is to attach same to 
our copy of the contract. 

“Very truly yours, 

“H. H. Snoderly, 

“General Traveling Auditor. 
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“Copy to 

“Mr. W. L. Andrews, 

“Manager of Transportation Building. 

“Copy to 

“Mr. L. E. Smoot, 

“Washington, D. C.” (Exh. L, Rec., pp. 

49-50.) 

The Court, in its findings, takes up the eleven items 
of the “Summary” and finds, the facts as to the subject 
matter in which the expenditures were made, both as 
to the situs and the business in which used, and the 
facts found are as follows (Finding 10, Rec., pp. 29-30): 

Items 1 and 2. Engineering and Office Salaries. 
These expenses were indistinguishably incurred as to 
the business of both plaintiff and defendant. Amount, 
$301.60. 

Item 3. Grading. This expenditure was incurred 
chiefly in connection with plaintiffs sand and gravel 
business , on the area used exclusively by plaintiff for 
said sand and gravel business; some of it being used for 
the railroad siding of which plaintiff and defendant 
had joint use for their respective businesses. Amount, 
$2,001.54. 

Item 4. Water Line. This expenditure was exclu¬ 
sively for plaintiffs sand and gravel business. Amount, 
$499.28. 

Item 5. Building and Paving Roads. This ex¬ 
penditure was for work on a road of over one-half of 
which plaintiff had exclusive use for his sand and gravel 
business , and joint use, with defendant, over the rest. 
Amount, $2,734.98. 

Item, 6. Wall along the River. This expenditure 
was for a concrete retaining wall for the railroad siding. 
One-half of this siding was used by plaintiff for his sand 
and gravel business, the other was used jointly by plaintiff 
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in his sand and gravel business and by defendant for 
its coal business. Amount, $1,261.90. 

Item 7. Bulkhead. This bulkhead was used ex¬ 
clusively for the coal business. Amount, $1,123.08. 

Item 8. Two Offices. These were weighing offices. 
One was used exclusively by plaintiff for the sand and 
gravel business; the other exclusively by defendant for 
the coal business. Amount, $525.74. 

Item 9. Machinery. This was for a locomotive 
crane, equipment and accessories. Used jointly for the 
sand and gravel business and the coal-handling business. 
The greater part of its use being for the sand and gravel 
business. Amount, $11,377.01. 

Item 10. Wagon Scales. There were two sets of 
wagon-scales. One on the part of the premises used 
exclusively for plaintiffs sand and gravel business, and 
used exclusively in that business. The other on the part 
reserved for defendant’s coal pile, and used exclusively 
for the coal business. Amount, $270.56. 

Item 11. Hopper Scales. This was for coaling 
tug-boats and used exclusively in the coal business. 
Amount, $613.22. 

(The several amounts paid for these items are not 
repeated in these Findings, but are set out in the “Sum¬ 
mary” to the Auditor’s report, which “Summary” 
is part of the Findings and they are here repeated, 
for convenience.) 

These findings of the Court disclose very important 
facts as to the expenditures included by the Coal Com¬ 
pany in its own audit. First, that as to three items, (4, 8 
and 10) it embraced expenditures made solely for th e 
sand and gravel business. 

Second, that as to expenditures for items in the use 
of which both parties shared (3, 5 and 6), the use in 
the sand and gravel business was, at least, three-fourths 
for the sand and gravel business to one-fourth, for the Coal 
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handling. In item 0, the largest item (locomotive crane) 
amounting to over SI 1,000, “the greater part of its use” 
was “for the sand and gravel business” (Rec., p. 30). 
The only items in which they shared equally being 1 
and 2 (Engineering and Office Salaries) aggregating but 
$301.60. 

Nothing which Smoot had expended, for either use teas 
excluded by the Coal Company from the audit, for it 
is fixed by the Court’s finding that the audit 
embraced the “original cost of all of said work 
done and materials and appliances supplied by 
the plaintiff on the demised premises up to that 
time” (Finding 9, Rec., p. 28). Furthermore, 
this audit, which was made up by the Coal Company, 
and by it, sent to Smoot, declared, on its face, that the 
expenditures therein enumerated were “expended in 
accordance with Section ‘A’ of Paragraph 17 of Contract 
dated January 23 , 1912” (Exh. M, p. GO, Rec., p. 50). 

This audit, therefore, constituted a construction of 
the contract, by the Coal Company, communicated to 
Smoot, by the Coal Company, that all expenditures 
by Smoot, on the demised premises, either for coal 
handling, or for the sand and gravel business or for 
both, were expenditures “in accordance with Section 
“A” Paragraph 17 of contract dated January 23, 1912.” 

On this admitted construction of the contract, by the 
Coal Company, Smoot had a right to rely, and the Coal 
Company is estopped to withdraw it after Smoot 
expended other money under that understanding, even 
if the contract were legally susceptible of a different 
construction. 

The Court made another finding of fact of importance 
on the subject of the construction of that part of the 
contract. The Court finds (Finding 11, Rec., p. 30) 
that— 

Between July 29, 1912, and January 22, 1922, the 
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termination of the lease, plaintiff expended S3,253.89 
on the locomotive crane. This additional expenditure 
was accepted by both plaintiff and defendant as a proper 
addition to the original cost of $24,768.91, set out in 
defendant's auditor's report of July 23, 1912, and the 
aggregate of said sum, less the ascertained reduction 
from original cost for depreciation by arbitration, under 
sub-paragraph A, of paragraph 17, of the contract, 
was paid by defendant to plaintiff, after such deprecia¬ 
tion had been ascertained, by arbitration, after the 
termination of the lease and contract. (Rec., p. 30.) 

By these acts the company admitted that the obliga¬ 
tion to pay for “any additions thereto” as stipulated in 
Paragraph 17 “A,” applied also to expenditures made 
after that audit, because these expenditures of over 
$3,000 had been made during a period of over nine 
years subsequent to the audit. 

Facts Concerning Making of the Audit. 

In the Court below it was contended, in behalf of 
the Coal Company, that the purpose of the audit was 
to ascertain whether everything for which the Coal 
Company was ultimately to pay had been constructed, 
and to ascertain the cost thereof, and that Smoot was 
thereby precluded from making any further expendi¬ 
tures on the demised premises for which the Coal 
Company could be required to pay. Whatever may 
have been the theory and purpose of the Coal Company, 
in that respect, Smoot in nowise agreed to it, and the 
Court made no finding that he did. 

The facts established by the Court’s findings com¬ 
pletely refute that contention, as will be seen by the 
documents in the record, made part of the find¬ 
ings. 

The circumstances which led to the making of the 
audit were these. By paragraph 4 of the contract (Rec., 
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p. 36) it was provided that Smoot should, within sixty 
days after the railroad siding was completed and ready 
for use, provide, at the demised premises efficient and 
sufficient plant and machinery and operating force of la¬ 
borers to handle six hundred tons of coal per day from 
canal boats to barges or vessels in the river. 

By paragraph 13 (Rec., pp. 39-40) Smoot was required 
to give to the Coal Company, at the execution of the 
contract, a bond in the sum of 850,000 conditioned 
for the performance of the requirements of paragraph 
4 (Rec., p. 36) above mentioned. 

In lieu of a surety on said bond Smoot was to deposit 
850,000 in securities, to be approved by the Coal 
Company, in the National Capital Bank of Washing¬ 
ton, D. C., as security for the payment of the penalty 
of this bond. If, after the expiration of four months 
from the completion of the railroad sidings the Coal 
Company had brought no suit against Smoot on the 
bond, the depository was to return the securities to 
Smoot (Rec., p. 39). 

Smoot gave the bond on the date of the contract 
(Exh. D, Rec., pp. 42-43) and on the same date deposited 
the securities (Exh. E, Rec., pp. 43-45). Obviously, 
Smoot was interested in the prompt release of the 
bond and the surrender of his securities. 

Prior to the sixth of June, 1912, the Coal Company 
had completed the siding and, prior to that date, Smoot 
had— 

“performed the work and supplied the struc¬ 
tures, machinery and other appliances required 
by the fourth paragraph of the contract (Finding 
7, Rec., p. 28). 

So that, on June 6, 1912, Smoot wrote to the Coal 
Company a letter (Exh. F, Rec., p. 46) requesting the 
return of his securities and bond. The exact terms of 
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this letter are important to be considered and the 
letter is, therefore, here set forth: 

“Gentlemen: 

“The railroad to be constructed by you on 
the premises in Georgetown, leased to me, has 
been completed by you, with the exception of 
a substitution of 85 lb. rail for the light rail 
now in use, in case same should be found neces¬ 
sary. The coal handling plant to be provided 
by me under the 4th paragraph of my contract 
of January 23d, 1912, has, as you are aware, 
been fully completed and is in successful opera¬ 
tion and the condition of the bond given by me, 
under the 13th paragraph of said contract, has 
been fully performed. 

“/ have to request , therefore , that you will have 
the said bond returned to me to be cancelled and 
that you will instruct the National Capital Bank 
of this city to return to me the securities deposited 
by me with it as security for the payment of the 
penalty of said bond. 

“Yours very truly, 

“L. E. Smoot.” 

It will be seen that in this letter Smoot did not make 
any request for an audit , nor for any inquiry as to his 
expenditures, or for any payment. Indeed, he could 
not have made any such requests, as, under paragraph 
17 of the contract no such rights could accrue to him 
until u the termination of said tenancy ” (Rec., p. 41). 
Smoot’s letter is strictly confined to the assertion that 
he had performed the condition of the bond, and the 
request for the return of the bond and of his securities. 
The subsequent proposal for a statement of Smoot’s 
expenditures emanated from the Coal Company , which 
requested Smoot to furnish it and, in reply to it, Smoot 
suggested that the Coal Company send its own repre¬ 
sentative over to make it. 

On June 11, 1912, Mr. Andrews replied, for the 
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Coal Company (Exh. G, Rec., p. 46), to Smoot's 
letter of June 6th. Mr. Andrews requesting, from 
Smoot, a statement of the cost of the work done and 
an estimate of [the cost of any work which remained 
to be done. Mr. Andrews' letter is as follows: 

“Dear Sir: 

“Please refer to your letter of June 6th, ad¬ 
dressed to Consolidation Coal Company, Union 
Trust Building, Washington, D. C., which Mr. 
Leetch referred to our General Auditor , Mr. 
Dunham , concerning the release of your bond 
in connection with the Canal work at George¬ 
town. I have been suddenly called away and 
will not be back in Baltimore before the first 
of next week. In order to wind this thing all 
up I wish you would prepare for me a statement 
of the work that has already been done under the 
agreement for which ice are to reimburse you 
under certain circumstances , giving the cost or 
the approximate cost , also stating what , if any y 
work remains to be done describing same giving 
the estimated cost. As soon as I get this I think 
we can dispose of the whole matter. 

“Yours very truly, 

W. L. Andrews." 

Smoot’s letter involved nothing but the ascertain¬ 
ment of the fact whether or not he had performed the 
condition of his bond and was entitled to its release 
and the return of Smoot’s securities, nevertheless, Mr. 
Leetch, into whose hands Smoot’s letter had come, 
referred it to the Company’s General Auditor , whose 
business was accounting. It was this erroneous reference 
of Smoot’s letter which started the “audit." If Smoot 
had performed the condition of the bond he was en¬ 
titled to its release and to the return of his securities, 
utterly regardless of what amount he had expended 
and irrespective of whether what he had done cost one 
dollar or one million dollars or whether the Coal Com- 
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pany would be ultimately required to pay the whole 
or any part of it. Either the Coal Company’s officers 
were careless in reading Smoot’s letter, or were anxious 
to know, in advance of any occasion to act upon such 
knowledge, the Coal Company’s future approximate 
liability. But whatever range the Coal Company’s 
officers chose to give to the correspondence, the subject 
matter, so far as Smoot is concerned, was confined to 
the performance of the condition of the bond and the 
return of Smoot’s securities. 

Smoot replied to this letter on June 18, 1912 (Exh. 
H, Rec., pp. 47-8), as follows: 

“Dear Sir: 

“Your letter of June 11th, 1912, asking for a 
statement of work done; and to be done; and 
cost of same, at the 30th St. Wharf, Washington, 
D. C., was received by me on my return to 
Washington today. 

“I have given instructions that this should 
be prepared and will forward same to you as 
soon as it is completed.* I would suggest 
that you send some one properly qualified to 
this office to check up the statement of labor 
and materials, entering into this construction, 
with my bookkeeping department. 

‘‘The work as contemplated is complete with 
the exception of a concrete coal pit under the 
railroad tracks for taking coal from the pockets 
of cars. This could not be built until the tracks 
were completed, and 1 do not think it advisable 
to build it during the coal handling season, as it 
might cause a serious interruption to the opera¬ 
tion of the crane. Cars of coal can be unloaded 
without it, if necessary, until the close of the 


*Smoot never prepared or sent any such statement, and the 
Coal Company never made any further request for it, so far as 
this record discloses. Doubtless its own Auditor’s report dis¬ 
closed all the Coal Company desired to know. 
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canal, at which time I expect to start its con¬ 
struction. 

“Very truly yours, 

“L. E. Smoot.” 

It is clear from this letter, that, while Smoot was 
willing to comply with the Coal Company’s request for 
a statement of costs, he was not dealing with his rights 
under paragraph 17 “A” of the contract but was still 
confining himself to his rights to the return of his 
securities and to the release of his bond, under paragraphs 
four and thirteen of the contract. Apparently Mr. 
Andrews finally comprehended what Smoot was writing 
about, and on July 6th, twenty-three days before the 
audit was completed and transmitted (July 29th) he 
wrote to Smoot (Exh. I, Rec., p. 48) saying the Coal 
Company would release the bond. The text of the 
letter is as follows: 

“Dear Sir: 

“Please refer to your letter of June 28th.* 
Whenever you are ready our General Auditor 
will send his representative over to Washington 
and we will go over the work that has been done 
at Georgetown Wharf and wind the whole matter 
up, and release your bond. 

“Yours very truly, 

“W. L. Andrews.” 

It is respectfully submitted that it is impossible to 
make out of this correspondence any modification or 
interpretation by Smoot of paragraph 17 “A” of the 
contract, or that his rights thereunder were in anywdse 
involved or considered by him at that time. Certainly 
the correspondence contains nothing in the nature of an 
assertion by the Coal Company that its obligation 

*Xo letter from Smoot of June 28th appears in the record. This 
is probably a typographical error and “28th” should probably 
read 18th. 


ended, then and there, or which required Smoot to take 
any stand on the subject. On the contrary, the request 
in Mr. Andrews’ letter of June 11, 1912: 

“I wish you would prepare for me a statement 
of the work that has already been done under 
the agreement for which we are to reimburse \ r ou 
under certain circumstances, giving the cost or 
the approximate cost, also stating what , if any , 
work remains to be done describing same giving 
the estimated cost ” (Rec., p. 47), 

is a plain indication that the Coal Company then 
considered that other work might be thereafter done 
for which it would be liable under paragraph 17 “A” 
of the contract. Otherwise the request of Mr. Andrews 
was an impertinence, as the subject would be none of 
their business, and Smoot could not, with any reason, be 
requested to expend labor and money in furnishing a de¬ 
scription and estimate of the cost of future work with 
which the Coal Company had no concern. Smoot had 
already very positively asserted that he had already done 
all that was required of him in order to entitle him to a 
release of his bond and return of his securities, and the 
Court found as a fact that he had done so (Finding 7, 
Rec., p. 28). As there was nothing in the contract 
requiring him to do more , why should the Coal Company 
inquire if he intended to do more unless the Coal Com¬ 
pany was required to pay for it? 

Paragraph 17 of the Contract Was for the Protection 
of the Lessee, Under the Lease. 

As has been heretofore shown, the lease contained a 
right in the Coal Company to end the lease before the 
expiration of the term of ten years. It was also known 
to both parties that the Coal Company’s landlord 
could end it by a thirty days’ notice to the Coal Com¬ 
pany. It is perfectly clear that Smoot could derive 
no advantage from the lease for his business, without 
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heavy expenditures on the demised premises, which 
would, inevitably, be a total loss to him, and a distinct 
advantage to the landlord who would take back the 
property, equipped with an expensive plant. 

It is respectfully submitted that the facts established 
clearly show that the primary purpose of the lease and 
contract were to provide Smoot with a site on the 
river front for his sand and gravel business; that the 
Coal Company was entirely willing to lease the entire 
site to him for the purpose, provided he would handle 
its coal for it. This coal handling agreement was a 
condition for giving the lease for a sand and gravel plant 
and not the primary purpose of the contract. As the 
relevant evidence of this is scattered through the record, 
it is deemed to be a convenience to the Court to have it 
here assembled en 7nasse. 

In the negotiations Smoot informed the Coal Company 
of his purpose (Finding 3, Rec., p. 27). Although the 
Coal Company held a site containing 68,000 square feet 
(Rec., p. 32) bounded by the Potomac River with a 
wharf from which it made shipments of coal on one side 
and the canal from which it received coal on another, 
and the tracks of the B. 0. Railroad on 30th Street, 
its third side, over which it shipped coal, it leased the 
whole area, “together with all the ways, rights, ease¬ 
ments, wharves, riparian rights and privileges 
and appurtenances to the same belonging or in 
anywise appertaining” (Rec., p. 32) to Smoot 
and covenanted that Smoot should “uninterruptedly 
possess and quietly enjoy the said demised premises 
and every part thereof until the end of the term” (Rec., 
p. 33), for which Smoot was to pay 81,500 per annum, 
semi-annually in advance (Rec., p. 32). 

In the adjunctive agreement, it sold to Smoot for 
8500 its entire plant, except coal, and books and paper 
and office furniture, for 8500, with the stipulation that 
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Smoot should demolish and remove the same and 
grade the site in condition to receive railroad tracks 
(Rec., p. 35). It agreed to construct, at its own cost, 
“for the use of the contractor (Smoot) in the places 
shown on the plan hereto attached, a double track 
railroad siding on grades of standard guage and connect 
the same by proper switches with the tracks of the 
Baltimore & Ohio Railroad Company on Thirteith 
Street and extend the said double track siding along 
the entire river front of the demised premises,” (Par. 1, 
Rec., pp. 35-36). Computation, based on the scale 
of this plan, shows 440 feet of double track or 880 feet in 
all. It agreed that Smoot should, “at all times have 
the free and exclusive use of the railroad sidings for 
the transportation of any class of freight on his own 
account or for others” (except coal) Par. 12, Rec., p. 
39), and that if these railroad sidings were not com¬ 
pleted and ready for use by March 15, 1912, the rent pay¬ 
able by Smoot under the lease should be abated from 
that date till the tracks were completed and ready for 
use (Par. 14, Rec., p. 40). 

For its own benefit, in the demised premises, 
the Coal Company was to have the right, free 
of charge, to store as much as 5,000 tons of coal 
on a space on the premises indicated on the plat 
(Par. 2, Rec., p. 36), and by computation, based on 
the scale of this plat, this space contains only 18,637 
feet of the 68,000 square feet leased, or a little over 
one-fourth. 

Of the roads built by Smoot, the free right of use 
to and from its coal storage space which the Coal Com¬ 
pany had was only from a point fifty feet easterly from 
the “C. C. Co. Scale-House” to 30th Street (Finding 
5, Rec., p. 27) and of the railroad, the right, at its own 
cost, to haul its cars over them for the purpose of coal 
handling by Smoot (Par. 3, Rec., p. 36). 
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At the wharf the Coal Company had the right to 
bring its vessels, in the river, to the wharf, for the 
purpose of loading or unloading, by Smoot (Par. 6, 
Rec., p. 37), and to moor one tug-boat, at the wharf 
but only at such places as Smoot designated, with the 
obligation on the Company to change the berth of the 
tug-boat whenever required by Smoot (Par. 15, Rec. 
p. 40). 

It seems not to be debatable that the contract be¬ 
tween the parties was understood, and expresses itself 
to be, a lease to Smoot of the land, water-front, wharf 
and railroad tracks, for the conduct thereon of his 
sand and gravel business, the demise being made on 
condition that he would handle the Coal Company’s 
coal, at an agreed price per ton. 

In all the outlays by Smoot, there were but two items 
of expenditure, the bulkhead and hopper scales (Items 7 
and 11, Finding 10, Rec., pp. 29-30) which were not usable 
in the sand and gravel business. And there were but 
two other items which were not actually used, in the 
sand and gravel business, namely, the offices and wagon 
scales (Items 8 and 10, Finding 10, Rec., p. 29), each 
party one of the offices and one of the wagon scales. 

Had there been no contract for coal handling, the 
only expenditures, by Smoot, out of the total of over 
$42,000 which could have been eliminated would have 
been the bulkhead, $1,123.08, the hopper scales for 
coaling tug-boats, $613.22, one office, $262.87, and one 
wagon scale, $135.28; in all, $2,144.45. So that only 
five per cent of his outlay was necessary exclusively 
for coal handling. All the rest of the expenditures were 
for use, either exclusively or principally, in the sand 
and gravel business, as is established by the Court’s 
findings of fact (Finding 10, Rec., pp. 29-30; Findings 
12 and 13, Rec., pp. 30-31). 

The provisions of Paragraph 17 “A” were wholly 
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for Smoot’s benefit. It was known to both parties 
that Smoot must, inevitably, lose a large amount of 
his expenditures by the termination of the lease; and 
this, not by reason of the expenditures being for the 
coal handling business, but by reason of their being out¬ 
lays upon the demised premises. He could not conduct the 
sand and gravel business without incurring the ex¬ 
penditures and on the termination of the lease, nearly 
all being affixed to the land must, of necessity remain 
there, to enure to the benefit of his landlord. 

“Upon the termination of the lease, January 22, 
1922, plaintiff surrendered possession of the demised 
premises to the defendant, together with all of the struc¬ 
tures thereon ” (Finding 15, Rec., p. 31). 

This included the structures of the cost value of 
§14,659.71 (Finding 12, Rec., p. 30) and of the net 
value, in place, after deducting depreciation, of $10,- 
212.79, which the Coal Company received, but for which 
it refused to pay. 

It is respectfully submitted that it is unreasonable 
to suppose that either party intended this consequence 
or intended that Paragraph 17 “A” should be construed 
to produce it. 

In the tenth, eleventh, and twelfth findings, by the 
Court (Rec., pp. 29-30), the Court deals with all of the 
works done and structures erected on the demised 
premises, by Smoot, including what was paid for by 
the Coal Company and those for which payment was 
refused, and it concludes the twelfth finding, in these 
words (Rec., pp. 30-31): 

“All of the hereinbefore mentioned works were 
done and structures erected without any notice 
to defendant by plaintiff, and plaintiff never 
made claim for reimbursement for any of them 
until at or about the termination of the lease 
and contract.” 
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The relevancy of this finding is not perceived by 
counsel for appellant. No finding was made that there 
was any duty upon Smoot to give any notice to the 
Coal Company of any expenditures by him on the 
demised premises, either before or after expending 
the same, and in the only documentary evidence estab¬ 
lished by the findings and contained in the record, to 
wit, the lease, the contract, the correspondence and 
the audit, no reference is made to any such notice. 

As to making claim for reimbursement, by the express 
terms of the contract (Par. 17 “A,” Rec., pp. 40-41) 
Smoot could not possibly make such claim until “the 
termination of said tenancy ” (Rec., p. 41). 

It is respectfully submitted that the judgment ap¬ 
pealed from should be reversed and judgment entered 
for the appellant for the sum of $10,212.79. 

WM. G. JOHNSON, 
Counsel for Appellant. 
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Lewis E. Smoot, Appellant, 

vs. 

Consolidation Coal Company, a Corporation, 

Appellee. 


BRIEF ON BEHALF OF APPELLEE. 


The judgment from which this appeal is taken arose 
out of a suit upon a contract entered into between 
Lewis E. Smoot, the appellant, and the Consolidation 
Coal Company, appellee, on January 23, 1912. The 
contract was a sealed instrument to which a lease be¬ 
tween the parties of the same date was made adjunct 
to and a part thereof. Both the contract and the lease 
are set forth verbatim in the Transcript of Record 
pp. 31 to 43. 

Under the terms of the lease the Coal Company, 
which occupied as a tenant by sufferance a site on the 
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Potomac River between the C. & 0. Canal and 30th 

Street, sub-let the same for a term of ten years to 

Smoot. The lease described by metes and bounds the 

property demised; it provided for an annual rental 

of $1,500, and that after the expiration of the 

first vear of the term demised the lessor should 

have the right to determine and put an end to the 

lease upon giving written notice of such intention six 

months before the dav on which said term was to be 

* 

determined and ended. The lease further provided 
that it should be an adjunct to and part and parcel 
of a certain agreement of even date therewith be¬ 
tween the lessor and lessee, which agreement and the 
faithful performance thereof was an essential part of 
the consideration to the lessor for making and to the 
lessee for accepting the lease. Nowhere in the lease 
itself is there any mention of the purpose for which 
the property so leased was to be used by the lessee. 
His use of the property was only restricted by his 
obligations under his contract with the Coal Company 
to erect upon the property a coal handling plant and 
to maintain and operate it. 

The contract, which relates solelv and alone to the 
construction of a plant for the handling of the coal of 
the Coal Company, may be summarized as follows: 

The Coal Company in consideration of $500.00 
agreed to sell to Smoot its then existing plant 
upon the demised premises; and Smoot agreed, 
at his own cost, to remove all existing buildings 
or other structures and to grade the premises 
in condition to have constructed certain railroad 
tracks described in the contract. The Coal Com¬ 
pany agreed to construct a double-track railroad 
siding, connecting the same with the tracks of 
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the B. & 0. Railroad at 30th Street, and to ex¬ 
tend this siding along the entire front of the de¬ 
mised premises up to a marine railway on the 
premises, the sidings to remain the property of 
the Coal Company. The Coal Company was to 
have the right, free of rent, to the use of 
the demised premises for coal storage suffi¬ 
cient to store 5,000 tons of coal to be located at 
its then coal storage place with right to ingress 
and egress thereto, and the appellant was to fur¬ 
nish scales and scale house at a point convenient 
to this place for the weighing of coal and to main¬ 
tain the same in good order and condition. 

The appellant agreed to handle for the Coal 
Company all coal belonging to it brought to the 
demised premises either by canal boat over the 
C. & O. Canal or by cars over the B. & O. Rail¬ 
road. The appellant agreed that within sixty 
days after the completion of the above mentioned 
railroad siding and switches to provide at the de¬ 
mised premises an efficient and sufficient plant 
and machinery and operating force of laborers 
to handle 600 tons of coal per day from canal 
boats or barges in the river. The handling which 
appellant was required to perform consisted in 
unloading coal from cars hauled into the demised 
premises and loading the same into boats in the 
Potomac River at the wharf, which boats were 
to be provided, managed and manned by the Coal 
Company; to unload coal from cars hauled into 
the demised premises to the stock piles in the 
storage place above mentioned; to unload coal 
from canal boats in the river, drawn by the Coal 
Company to the demised wharf, into barges or 
other vessels brought there by the Coal Com¬ 
pany; to unload coal from such canal boats into 
the stock piles in the storage place above men¬ 
tioned; to load coal in less than canal boat lots 
from the stock pile to tug boats or other river 
craft brought to the demised wharf; and to trim 
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the cargoes in vessels so loaded for which ser¬ 
vice the Coal Comany was to pay the appellant: 
For loading into small vessels, scows or tug boats 
in less than 100 ton lots at the rate of fifteen 
cents per ton; for all other coal handling eleven 
and one-half cents per ton. For trimming of 
cargoes in vessels, in addition to the above rates 
for handling, as follows: For trimming in barges, 
four cents per ton; for trimming on all other ves¬ 
sels, seven cents per ton; but the trimming of 
cargoes may be done by the Coal Company or 
vessels’ crew at their own cost, without employ¬ 
ment of the appellant. 

It was further agreed that the appellant should 
be paid monthly for handling this coal at the 
rates set forth in the contract and that the amount 
handled should be determined by adequate and 
accurate scales to be provided by him and 
that the tonnage of coal handled by the canal 
boats and barges should be determined upon the 
basis of the bills of lading of the same. 

It was further provided that the appellant 
should at all times during the term of the lease 
provide adequate plant and labor for the han¬ 
dling of coal as provided in the contract, and that 
should he make a willful default in the perfor¬ 
mance of his contract for coal handling for the 
space of three days the Company should have 
the right to take immediate possession of the 
plant and operate the same at the cost and ex¬ 
pense of the appellant, and should such default 
continue for sixty days the Coal Company would 
have the right to terminate the lease and con¬ 
tract and the title to the plant should vest in the 
Coal Company as liquidated damages for such 
default. 

It was further provided that the appellant 
should at all times have the free and exclusive 
use of the railroad siding for the transportation 
of any class of freight on his own account or for 
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others, provided no interruption was occasioned 
to the handling of the Coal Company’s coal. 

It was further agreed that the appellant 
should give bond to the Coal Company in the sum 
of $f;0,000.0U, conditioned for the construction of 
the plant for handling coal and providing the nec¬ 
essary operating force within sixty days after 
the completion by the Coal Company of the rail¬ 
road sidings and switches in good order. The 
Coal Company under the contract was given the 
right to moor at the wharf on the premises, free 
of charges, one tug boat at places to be desig¬ 
nated by the appellant. The Coal Company was 
given the right to use the marine railway on the 
demised premises, or any reconstruction thereof 
by the appellant, for the handling of such of the 
Coal Company’s boats as it might be capable of 
handling, the cost of operating the same for its 
own boats to be determined by the Coal Company. 

It was further agreed that the Coal Company 
should not have the right to exercise the privilege 
of terminating the lease upon the property upon 
six months’ notice unless its own right of pos¬ 
session was terminated by title paramount or the 
increase of the rent payable by it to an amount 
which the appellant would be unwilling to pay. 

It v T as further agreed that upon the termination 
of the tenancy of the appellant by the expiration 
of the ten-year term, or by title paramount, or 
by the exercise of the privilege of termination 
upon six months’ notice, to purchase from the 
Contractor the plant herein agreed to be con¬ 
structed, the price therefor to be determined as 
follows: 

“A.” The actual original cost of said plant 
and any additions thereto to be shown by proper 
book accounts to be kept at the time of such ex¬ 
penditures for all grading, concrete construction, 
masonry v’alls along river front, removal of pres¬ 
ent pile bulkheads, construction of scales for 
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weighing house, remodeling marine railway, build¬ 
ing roadways, construction of weighmasters of¬ 
fice, for the new pile bulkheads, the steel tower 
and weighing device for coaling tugs and small 
vessels, and all machinery, fixed or movable for 
loading and unloading coal, and all other machin¬ 
ery, fixed or movable, tools, implements or ap¬ 
pliances constituting any part of the plant of the 
said Contractor at or upon said demised premises 
(except floating appliances), less a reasonable de¬ 
preciation based upon the actual condition of the 
property taken over at the time of estimation, 
the rate of such depreciation on the same to be 
agreed upon by the parties hereto, and in default 
of such agreement, to be determined by arbitra¬ 
tors, one to be chosen by the Coal Company and 
one bv the Contractor, and in the event of a dis- 
agreement, they select a third. The decision of 
said arbitrators, or majority of them, to be bind¬ 
ing on the parties hereto, but in no event shall 
the Coal Company be liable for more than the 
original cost thereof. 

Counsel for the appellant perhaps unintentionally 
makes a misleading statement in the first paragraph 
on page 2 of his brief when he says that the demised 
premises were leased to Smoot as a place in which to 
conduct his sand and gravel business and that he was 
given the right to construct a plant on the premises 
for this purpose. And equally misleading is the state¬ 
ment on p. 26 of his brief that the contract between 
the parties was understood and expresses itself to be 
a lease to Smoot of the land etc. for his sand and 
gravel business on the condition that he would handle 
the Company’s coal at an agreed price per ton. 

A reading of the lease and contract will show that 
in neither is the sand and gravel business, or any other 
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business, of the appellant Smoot mentioned or referred 
to in any way. He was given the free and exclusive 
use of the railroad sidings for the transportation of 
any class of freight on his own account or for others, 
provided no interruption was occasioned thereby to 
the handling of the Coal Company’s coal. Outside of 
this provision there is no mention, directly or indi¬ 
rectly, of any use to which Mr. Smoot was to put any 
portion of the demised premises. He was free to use 
it for any purpose which his interest or inclination 
suggested, restricted only by his obligation to erect 
thereon a coal handling plant which the Coal Company 
was to purchase from him at its depreciated value at 
the termination of the lease and to handle the coal of 
the Company as required by the contract. 

That the coal handling plant to be constructed by Mr. 
Smoot would involve grading, concrete construction, 
masonry walls along river front, removal of present 
pile bulkheads, construction of scales, the building of 
roadways, construction of weighmaster’s office, new 
pile bulkheads, a steel tower and weighing devices for 
coaling tugs and small vessels, and all necessary ma¬ 
chinery, fixed or movable, tools, implements or appli¬ 
ances, was in contemplation of the parties, is indicated 
by Sec. A. of Paragraph 17 of the contract. 

The vitally important paragraphs of the contract are 
paragraphs 4 and 17, paragraph 4 (R. p. 36) providing 
that “the Contractor (Smoot) shall within sixty days 
after the completion of the said double-track railroad 
siding and switches ready for use, provide at the de¬ 
mised premises efficient and sufficient plant and ma¬ 
chinery and operating force of laborers to handle 600 
tons of coal per day from canal boats or vessels in 
the river.” That was the plant and the only plant to 
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which the contract refers. That was the only plant 
agreed to be constructed and that was the only plant 
for which Mr. Smoot was to be reimbursed at the 
termination of the lease. That this is true is proved 
beyond the peradventure of a doubt by the provisions 
of Paragraph 17 whereby it was provided that upon 
the termination of the lease “the Coal Company shall 
purchase from the Cmitraetor (Smoot) the plant here¬ 
in agreed to he constructed . ” The plant herein agreed 
to be constructed and the only plant mentioned in the 
contract was the coal handling plant to be constructed 
under Paragraph 4, or any additions thereto, and such 
“additions” must necessarilv refer to additions to the 
coal handling plant as such and nothing else. Smoot 
had the right to erect upon all portions of the demised 
premises not occupied by the plant, comprising about 
three-fourths of its area, anything he pleased however 
remote it might be from any possible use by the Coal 
Company and at whatever cost he desired to pay. 

The contract and lease between the Coal Company 
and Smoot was executed on tlie 23rd dav of Januarv, 
1912. Under the terms of the contract within sixty 
days after the Coal Company had constructed the 
double-track railroad siding and switches mentioned 
therein, Smoot was obligated, under Paragraph 4 of 
the contract, to provide at the demises premises an 
efficient and sufficient plant and machinery and operat¬ 
ing force of laborers to handle 600 tons of coal per 
day from canal boats and barges or vessels in the 
river. The work to be done by the Coal Company was 
practically completed within less than five months 
from the signing of the contract and lease. This is 
rendered certain by a letter addressed by Mr. Smoot 
to the Consolidation Coal Company on June 6, 1912, 
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which is as follows (Rec. p. 46): (The italics in all of 
the letters hereinafter referred to are ours.) 

Washington, D. C., June 6th, 1912. 

L. E. Smoot. 

Consolidation Coal Co., 

Union Trust Building, 

Washington, D. C. 

Gentlemen : 

The railroad to be constructed by you on the 
premises in Georgetown, leased to me, has been 
completed by you, with the exception of a substi¬ 
tution of 85 lb. rail for the light rail now in use, 
in case same should be found necessary. The coal 
handling plant to he provided by me under the 4th 
paragraph of my contract of January 23rd, 1912 , 
has, as you are aicare , been fully completed and is 
in successful operation and the condition of the 
bond given by me, under the 13th paragraph of 
said contract, has been fully performed. 

I have to request, therefore, that you will have 
the said bond returned to me to be cancelled and 
that you will instruct the National Capital Bank 
of this city to return to me the securities deposited 
by me with it as securitv for the payment of the 
penalty of said bond. 

Yours verv truly, 

L. E. SMOOT. 

L. E. S.-S. 

To this letter Mr. W. L. Andrews, Manager of Trans¬ 
portation of the Consolidation Coal Company, replied 
as follows (R. pp. 46, 47): 

June 11, 1912. 

Mr. L. E. Smoot, 

Foot of Third St., S. E., 

Washington, D. C. 

Dear Sir: 

Please refer to your letter of June 6th ad¬ 
dressed to Consolidation Coal Company, Union 
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Trust Building, Washington, D. C., which Mr. 
Leetch referred to our General Auditor, Mr. Dun¬ 
ham, concerning the release of your bond in con¬ 
nection with the Canal work at Georgetown. I 
have been suddenly called away and will not be 
back in Baltimore before the first of next week. 
In order to wind this thing all up I wish you would 
prepare for me a statement of the work that has 
already been done under the agreement for which 
we are to reimburse you under certain circum¬ 
stances, giving the cost or the approximate cost , 
also stating what, if any , work remains to be done 
describing same giving the estimated cost. As 
soon as 1 get this 1 think we can dispose of the 
whole matter. 

Yours very trulv, 

W. L. ANDREWS. 

On June 18, 1912, Mr. Smoot replied to Mr. Andrews’ 
letter as follows (R. p. 47): 

Washington, D. C., June 18th, 1912. 
Mr. W. L. Andrews, 

Manager of Transportation Consolidation 
Coal Co., 

Baltimore, Md. 

Dear Sir: 

Your letter of June 11th, 1912, asking for a 
statement of work done; and to be done; and cost 
of same, at the 30th St. Wharf, Washington, D. C., 
was received bv me on mv return to Washington 
today. 

I have given instructions that this should be 
prepared and will forward same to you as soon as 
it is completed. I would suggest that you send 
some one properly qualified to this office to check 
up the statement of labor and materials, entering 
into this construction, with my bookkeeping de¬ 
partment. 
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The work as contemplated is complete with the 
exception of a concrete coal pit under the railroad 
tracks for taking coal from the pockets of cars. 
This could not be built until the tracks were com¬ 
pleted, and 1 do not think it advisable to build it 
during the coal handling season, as it might cause 
a serious interruption to the operation of the 
crane. Cars of coal can be unloaded without it, 
if necessary, until the close of the canal, at which 
time I expect to start its construction. 

Very truly yours, 

L. E. SMOOT. 


L. E. S.-S. 


To this letter Mr. Andrews replied as follows (R. 
p. 48): 


July 6, 1912. 

Mr. L. E. Smoot, 

Foot of Third St., S. E., 

Washington, D. C. 

Dear Sir: 

Please refer to your letter of June 18th. When¬ 
ever you are ready our General Auditor will send 
his representative over to Washington and we will 
go over the work that has been done at George¬ 
town Wharf and wind the whole matter up , and 
release your bond. 

Yours very truly, 

W. L. ANDREWS. 

In accordance with the suggestions made by Mr. 
Smoot that the Coal Company should send some one 
properly qualified to his office to check up the state¬ 
ment of labor and materials entering into the aforesaid 
construction, the Coal Company sent Mr. H. H. Snod- 
erly, its General Travelling Auditor, to Mr. Smoot’s 
office to make the audit and check as suggested by him. 
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Mr. Snoderly went to the appellant’s office, saw him 
personally, told him whom he was representing and 
that he had come to audit the plant contemplated under 
a certain agreement dated in 1912. Mr. Smoot gave 
Mr. Snoderly access to the books, as well as all the 
bills and supporting papers, and Mr. Snoderly made 
a report thereof as of July 23, 1912, which report with 
its attached schedules was accepted by both the Coal 
Company and Mr. Smoot as being a correct statement 
of the original cost of said work, materials and ap¬ 
pliances therein enumerated. (Rec. p. 28; Findings 9.) 
This report is set forth in full in the Transcript of 
Record following page 50, marked “L & M.” 

It thus appears that within six months of the time 
the contract and lease were entered into Mr. Smoot 
had constructed the coal plant, placed it in successful 
operation, had complied with his contract and was en¬ 
titled to have his bond released, and that when Mr. 
Snoderly made his report it was accepted by Mr. 
Smoot showing all the work done or to he done by 
him which was contemplated under the contract, and 
fixing and determining the original cost of all of such 
work for which he was to be reimbursed at the ter¬ 
mination of his lease. That Mr. Smoot so understood 
it is indubitable when he says in his letter of June 
6, 1912, addressed to the Coal Company: “The coal 
handling plant to he provided by me under the 4th 
paragraph of my contract of January 23, 1912, has, 
as you are aware, been fully completed and is in suc¬ 
cessful operation. ” That the Coal Company so under¬ 
stood it is shown by the letter of its Manager of Trans¬ 
portation, Mr. Andrews, of June 11, 1912, when in 
reply to Mr. Smoot he said: “In order to wind this 
thing all up 1 ivish you would prepare for me a state- 
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ment of the work that has already been done under 
the agreement for which we are to reimburse you 
under certain circumstances , giving the cost or ap¬ 
proximate cost; also stating what, if any, work re¬ 
mains to be done } describing the same and giving the 
estimated cost.” Can there be any doubt in a reason¬ 
able mind that both parties were referring to the same 
thing; that Smoot had completed all the construction 
he was required to do under the contract and for which 
he was to be reimbursed; and that the Coal Company 
in order to wind the whole thing up desired a state¬ 
ment of the work done for which it was to reimburse 
Mr. Smoot under certain circumstances, giving the 
cost of the same and also asking if any work remained 
to be done to give its estimated cost? To remove any 
shadow of doubt from this question we have only to 
turn to Mr. Smoot’s letter of June 18, 1912 (Rec. p. 
47), in which he said: “The work as contemplated is 
complete with the exception of a concrete coal pit 
under the railroad tracks for taking coal from the 
pockets of cars. This could not be built until the tracks 
were completed and I do not think it advisable to build 
it during the coal handling season as it might cause a 
serious interruption to the operation of the crane. 
Cars of coal can be unloaded without it if necessary 
until the close of the canal, at which time I expect 
to start its construction.” In direct answer to Mr. 
Andrews’ question as to what work had been done and 
what remained to be done under the contract, Mr. 
Smoot said that the work was completed with the ex¬ 
ception of the concrete coal pit under the railroad 
tracks. It will not do, as appellant’s counsel says in 
his brief, that this correspondence related only to the 
release of Mr. Smoot’s bond. On the contrary, the 
correspondence between the parties hereinbefore set 
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forth shows that at the time it was had both parties 
to the contract considered the matter as practically 
closed and understood that all that remained to be 
done was to ascertain the actual cost and to estimate 
the depreciated value of the plant, as required by 
Paragraph 17, at the termination of the lease and re¬ 
imburse Mr. Smoot for the same. 

In 1915, three years after the foregoing correspon¬ 
dence closed and the Snoderly report had been made 
and accepted, Mr. Smoot erected upon that portion 
of the demised premises, which he had chosen to use 
for his sand and gravel business, a sand hopper of 
large dimensions, at a cost of $1,637.15 and used the 
locomotive crane for the purpose of hauling sand and 
gravel to this hopper. (Rec. p. 30.) In 1917 he erected 
a conveyor belt and extension to this hopper at a cost 
of $6,716.41, and in 1920 he erected another sand hopper 
at a cost of $6,306.15. These sand and gravel hoppers 
were of large dimensions, being about forty feet square 
and over twenty feet high, constructed of concrete and 
lumber, and were unremovable from the demised 
premises. They were used exclusively for the sand 
and gravel business of Mr. Smoot; no part of them 
was ever used or necessary for the handling of coal 
by him for the Coal Company; all were firmly affixed 
to the demised land so as to be unremovable, and no 
part of them was on any part of the demised land 
occupied by the coal plant of Mr. Smoot. (Rec. pp. 
30, 31; Findings 12, 13.) 

Upon the termination of the lease the parties under 
Paragraph 17 of the contract, being unable to agree 
on the question of depreciation, referred the matter 
to arbitrators who made and based their award on 
the cost of construction as given in the Snoderly re- 
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port; determined the depreciation as required by 
Paragraph 17 and with the consent of the parties 
added $3,253.89 for extra parts for the locomotive 
crane and patterns for repair parts supplied and paid 
for by Mr. Smoot between July, 1912, and the termi¬ 
nation of the lease. (Rec. p. 30; Finding 11.) 

As the Coal Company had refused to recognize the 
claim set up by Mr. Smoot at the termination of the 
lease that it was under any contractual obligation to 
reimburse him for the sand hopper built in 1915, the 
conveyor belt and extension to hopper built in 1917, 
and the sand hopper built in 1920, both parties agreed 
that the arbitrators might make a separate finding of 
the reasonable depreciation of these items which each 
of them would accept. The arbitrators made such 
separate finding and determined that a reasonable de¬ 
preciation of these items amounted to $4,440.92, leav¬ 
ing their depreciated value $10,212.79. 

The only basis in the contract for the claim of Mr. 
Smoot that he should be reimbursed for the sand 


hoppers and conveyor belt and extensions to hopper 
above referred to is under Paragraph 17 of the con¬ 
tract and this claim is refuted by the very words of 
the contract itself where it is agreed (Rec. p. 41) that 
at the termination of the lease “the Coal Company 
shall purchase from the Contractor the plant herein 
agreed to be constructed, the price therefor to be de¬ 
termined as follows: (A) the original cost of said 
plant and any additions thereto.” The “said plant” 
could refer only to the coal handling plant agreed to 
be constructed by Mr. Smoot and “any additions 
thereto” must necessarily refer to the coal handling 
plant as such, as there was no other plant men¬ 
tioned in any way whatsoever in either the lease or 
the contract. 
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Credulity must be stretched to the breaking point 
before it can be imagined that the Coal Company by 
this expression obligated itself to purchase from Mr. 
Smoot structures placed upon the demised premises 
which were never used, could not be used, and were 
in no wise connected with the operation of coal 
handling. 

That “additions” could mean only additions to the 
coal plant as such is further shown when Sec. 11 of 
the contract (Rec. p. 38) is considered wherein it was 
provided that if Mr. Smoot willfully defaulted in the 
performance of his contract for coal handling for 
three days that the Coal Company should have the 
right to take immediate possession of the plant and 
operate the same at the cost and expense of Mr. Smoot, 
and if such default continued for sixty days the Com¬ 
pany should have the right to terminate the lease and 
contract and the title to the plant should vest in the 
Coal Company as liquidated damages for such default. 
It is interesting to consider what would have happened 
had such default occurred. In such an event would 
any one suppose that the Coal Company was expected 
to operate Mr. Smoot’s sand and gravel plant! This 
shows that the only plant within the contemplation of 
the parties was the coal handling plant and that any 
additions thereto meant additions to the coal handling 
plant as such and necessary for the purpose of its 
operation. This is further shown when Mr. Smoot 
at the termination of the contract made an additional 
claim for $3,253.89 which he had expended for addi¬ 
tional parts to the locomotive crane used in the coal 
handling business and this claim was not disputed 
by the Coal Company because it came clearly within 
the definition of “additions” to the coal handling 
plant. 
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The only other clause in the contract upon which the 
appellant could possibly base any claim to be reim¬ 
bursed for the disputed items is a general clause in 
Paragraph 17 (Kec. 1, 41) following a particular and 
detailed enumeration of the items entering into the 
construction of the coal handling plant, said clause 
being as follows: “And all other machinery, fixed 
or movable, tools, implements, or appliances, con¬ 
stituting any part of the plant of the said Contractor 
at or upon said demised premises, except floating ap¬ 
pliances.” This general clause was for no other pur¬ 
pose than to cover things entering into the construc¬ 
tion of the coal handling plant not specifically covered 
by the more or less detailed statement which precedes 
it. The words in the general clause “constituting any 
part of the plant of the said Contractor at or upon 
said demised premises” could refer only to the coal 
handling plant, because that plant and no other is the 
plant mentioned in the contract and referred to in the 
second paragraph of Paragraph 17 as “the plant here¬ 
in agreed to be constructed.” 

Counsel for the appellant appears to attach some 
importance to the fact that these sand hoppers and 
convevor belt and extension were surrendered with 
the balance of the property to its lessor at the termi¬ 
nation of the lease. These structures, as has been 
seen, were so affixed to the land as to be unremovable, 
the title to them passed to the owner of the land and 
not to the lessor and this the appellant was presumed 
to know. The Coal Company derived not the slightest 
benefit from these structures, took nor could take any 
title to them, and now the attempt is being made to 
compel it to pay for them although it could receive 
neither title nor benefit from them in any wav. 
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This case was heard bv the Court below without a 
jury. The presiding Justice had an opportunity to 
observe the conduct and demeanor of the witnesses 
on the stand and after all the evidence was adduced 
before him he reached the conclusion that the claim 
of the appellant should not be sustained and therefore 
entered judgment in favor of the appellee. 

It is respectfully submitted that the judgment ap¬ 
pealed from should be affirmed. 

Conrad H. Syme, 

Counsel for Appellee. 

Consolidation Coal Company. 










